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Citizens’ Commission on Civil Rights 
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Chapter I 



Chapter I 

Introduction 



In its 1993 report, New Opportunities: Civil 
Rights at a Crossroads, the Citizens’ Commission on 
Civil Rights wrote that the incoming Clinton 
Administration faced several challenges in the area 
of civil rights. By most objective standards, the 1980s 
were a period of regression in the implementation of 
laws and court decisions designed to end 
discrimination in major American institutions. The 
results of government neglect and retrenchment 
were made manifest in a variety of ways, including a 
newly widening gap between the scores of black and 
white children on achievement tests; continued, or 
growing, racial disparities in income; pervasive 
segregation in public schools and housing; and 
disturbingly high rates of poverty, particularly among 
the young. We also reported that as the economy 
lagged and government’s concern about civil rights 
declined, race relations also took a turn for the worse 
— in places like Miami, Florida, Forsythe County, 
Georgia, and in Howard Beach and Bensonhurst, New 
York — culminating in the 1992 disorders in Los 
Angeles spurred by the acquittal of police officers 
accused of beating Rodney King. The plight of the 
minority poor was particularly discouraging: most 
were locked in racially and economically isolated 
areas with little opportunity for advancement, as city 
governments struggled to meet a host of health, 
social, housing, and educational needs. 

What was most distressing was the response of 
our national leaders to these escalating problems. 

The position that the Reagan and Bush 
Administrations took was that America had righted 
the wrongs of the past, and therefore the affirmative 
remedies and enforcement machinery that had 



brought progress in earlier times were no longer 
needed. The course these Administrations chose was 
to constrict opportunities and curtail remedies, to 
foster divisions among Americans rather than to heal 
them, and to use the machinery of government in 
ways that encouraged racial and ethnic tensions — 
leaving the nation’s minority population a legacy of 
continuing oppression and discrimination. 

The civil rights news of the 1980s was not all bad. 
The same kind of bipartisan coalition in Congress 
that produced the civil rights laws of the 1960s 
protected them from attack, enacting the Civil Rights 
Restoration Act of 1988 and the Civil Rights Act of 
1991 to reverse the impact of Supreme Court 
decisions that had narrowed the scope and 
effectiveness of federal civil rights laws. Congress 
also adopted more effective remedies for housing 
discrimination and a comprehensive code of 
protections against discrimination for disabled 
people. 

But these gains did little to negate the impact of 
Administration policies of non-enforcement and 
attacks on civil rights remedies in the federal courts, 
courts increasingly composed of judges who shared 
the philosophy of the incumbent Administration. At 
the same time, new challenges — for example, the 
need to absorb and provide equal opportunities to a 
growing immigrant population — arose and went 
largely unattended. 

And so the Citizens’ Commission concluded that 
the election of Bill Clinton as President presented a 
new opportunity to set a course designed to realize 
our long-deferred national goal of equality of 
opportunity. We urged the new President to begin this 
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task by making civil rights a national priority again. 
What follows is our assessment of how the Clinton 
Administration, at the midpoint of the 1992 term, has 
responded to the challenges and opportunities to 
move the nation forward in the civil rights area. This 
report also renews our earlier call to the President to 



redirect the nation’s energies from the divisiveness of 
the last decade, and recommends action that the 
Executive and Legislative branches should take to 
frame positive civil rights policies and assure strong 
enforcement. 



er|c 



2 



13 






Part One: Executive Summary and Review 



Chapter II 



Chapter II 



Executive 



Summary and Review 



A. The Continuing Legacy of 
Discrimination 

As we observed in our 1993 report, New 
Opportunities: Civil Rights at a Crossroads, the 
incoming President was inheriting a distressing 
legacy of unredressed discrimination from his 
predecessors that undercut their claim that the 
nation had achieved a blissful state of 
“colorblindness.” This legacy, and the failed policies 
of the two prior Administrations in the area of civil 
rights, have been extensively documented in the 
Commission’s three previous reports. 

There the Commission identified a number of 
factors working to deprive the minority poor of 
opportunities for advancement, including the shift of 
employment and economic wealth to the suburbs, 
and the increased migration of middle-class citizens 
out of cities. We noted that while the growing wealth 
of suburbs has brought superior educational and 
other public services often financed without great 
difficulty out of property and income taxes, for the 
minority poor in cities, services have declined 
drastically. 

Although statistics show that nationally the 
suburbs still remain mostly white, with minorities 
comprising less than 18% of the nationwide suburban 
population, minorities have joined in the exodus from 
the cities in significant numbers. According to the 
1990 Census, during the previous years the black 
population in the suburbs grew from 5.9 million to 8 
million, a 34.4% increase. During the same period, 
the Hispanic population in the suburbs rose from 5.1 
million to 8.7 million, for an increase of 69.3%. Again 
during the period 1980-1990, the number of Asians 



living in the suburbs grew from 1.5 million to 3.5 
million, an increase of 125.9%. 1 

Minority suburbanization is a promising trend 
insofar as it reflects a lowering of discriminatory 
housing barriers and an increase in the choices 
available to minority families. But the movement 
poses challenges as well. To the extent that those 
involved in the moves are the more affluent minority 
families, cities will continue to struggle with the 
fiscal and human consequences of losing middle 
class residents. At the same time, while moving to 
the suburbs may represent to some the culmination 
of the “American Dream,” for minority suburbanites 
the move may not mean an end to inequitable 
treatment. An analysis of census data from 30 cities 
and 31 suburbs concluded that property taxes for 
black homeowners were higher than those for whites 
with comparable homes in 58% of the suburbs and 
30% of the cities. 2 Another study analyzing 840 
suburbs nationwide found that taxes for white 
homeowners were at 82 cents per $100 of assessed 
value, while taxes for black homeowners were at 
$1.16 per $100 of assessed value, for a difference of 
42%. 3 

This is just one indication that, the claims of the 
past Administrations to the contrary, impediments to 
advancement still exist for our nation’s minority 
populations. The chapters that follow appraise the 
efforts of the Clinton Administration to restore 
enforcement of the civil rights laws and to reverse 
these trends. 
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B. Presidential Leadership in 

Civil Rights 

In its 1993 report, New Opportunities'. Civil 
Rights at a Crossroads, the Commission set forth an 
agenda for change for the new President, and urged 
him to “reaffirm our national commitment to equal 
opportunity for all Americans by exercising moral 
leadership to bring the diverse threads of America 
together.” 

President Clinton’s early rhetoric indicated that 
he understood the importance of bringing America 
together again. In his Inaugural Address, President 
Clinton stated: 

We must do what America does best: offer more 
opportunity to all and demand more responsibility 
from all . . . Today, we do more than celebrate 
America; we rededicate ourselves to the very idea 
of America: an idea bom in revolution and 
renewed through two centuries of challenge; an 
idea tempered by the knowledge that, but for fate, 
we — the fortunate and the unfortunate — might 
have been each other; an idea ennobled by the 
faith that our nation can summon from its myriad 
diversities the deepest measure of unity; an idea 
infused with the conviction that America’s long 
heroic journey must go forever upward. 

In his State of the Union Address, President 
Clinton made a specific pledge to civil rights 
enforcement: 

We must continue to enforce fair lending and fair 
housing and all civil rights laws, because America 
will never be complete in its renewal until 
everyone shares in its bounty. 

But determining whether the new President’s 
actions would match his earnest words has proven to 
be difficult — in large part because the slow pace of 
presidential appointments created a vacuum within 
the agencies and departments responsible for civil 
rights enforcement. As discussed below and in the 
working papers of Part Two of this report, two years 
into the Clinton Administration, we are still largely in 
beginning stages, making difficult a clear assessment 
of the effectiveness of the Administration in 
achieving civil rights objectives. 



1. Early Actions 

In its 1993 report, the Commission called on the 
new Administration to indicate from its start that 
civil rights law enforcement would be a high priority 
in its efforts to foster a more just society. Many of the 
early actions taken by the President presented 
hopeful signs that this recommendation would be 
taken seriously. 

For example, Congress passed and the President 
quickly signed into law civil rights related legislation 
that had languished under previous administrations. 
The National Voter Registration Act and the Family 
and Medical Leave Act (endorsed by the Commission 
in 1991 and 1993) had been passed by Congress, but 
vetoed by President Bush, whose vetoes were 
sustained by narrow margins. Each of these laws is 
designed to promote equality and fairness. The 
National Voter Registration Act is intended to 
eliminate existing barriers to voter registration and 
otherwise increase electoral participation by, among 
other things, providing for automatic voter 
registration when eligible voters obtain a drivers’ 
license. The Family and Medical Leave Act provides 
job security to workers who must take unpaid leave 
to care for their families or for their own serious 
health conditions. 

In addition, President Clinton issued Executive 
Orders that called for increased leadership and 
coordination in the development and 
implementation of policies and strategies to address 
fair housing and environmental justice issues. In 
January 1994, the President issued Executive Order 
12892 ( Leadership and Coordination of Fair Housing 
in Federal Programs: Affirmatively Furthering Fair 
Housing), that, among other things, instructs the 
Secretary of Housing and Urban Development “to 
take stronger measures to provide leadership and 
coordination” to enhance fair housing in Federal 
programs, enlists the cooperation of other Federal 
agencies in these efforts, including those that deal 
with mortgage discrimination, and establishes a Fair 
Housing Council to help coordinate these efforts. 

In February 1994, President Clinton issued 
Executive Order 12898 (Federal Actions to Address 
Environmental Justice in Minority Populations and 
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Low-Income Populations). This Order, the first • 
Presidential response to growing complaints by 
minorities that their communities had become 
environmental dumping grounds, instructed each 
federal agency to “make achieving environmental 
justice part of its mission by identifying and 
addressing . . . disproportionately high and adverse 
human health or environmental effects of its 
programs, policies, and activities on minority 
populations and low income populations.” The Order 
provides for the creation of a federal working group 
on environmental justice to coordinate 
environmental justice strategies, and directs that 
group to report to the President regarding the 
implementation of the Order and the development of 
such strategies. 4 

2. Early Appointments 

Encouraging signs could also be seen in the 
President’s cabinet appointments. During his 
campaign, candidate Clinton pledged to assemble an 
administration that “look[ed] like America.” With 
respect to his cabinet and other high-ranking 
positions, President Clinton has delivered on this 
promise, pulling together the most diverse group ever 
of women and minorities to fill these posts. 

The President’s appointees also scored some 
early civil rights successes. For example, one of 
Education Secretary Richard Riley’s first actions was 
to reverse the minority scholarship policy of the Bush 
Administration, as the Commission had 
recommended in 1991 and 1993, by declaring that 
such scholarships, if properly developed, were legal 
under Title VI of the 1964 Civil Rights Act. As part of 
his effort to deal expeditiously with a backlog of 
discrimination and whistleblower cases at the Labor 
Department, Secretary Robert Reich ruled that 
Honeywell, Inc. discriminated against women in 
hiring and promotions during the mid 1970s. Housing 
and Urban Development Secretary Henry Cisneros 
and Attorney General Janet Reno appeared before 
the Senate Committee on Banking, Housing and 
Urban Affairs to announce that their respective 
agencies would band together to investigate 
independent mortgage lenders alleged to have 



discriminated against minorities. Earlier in the year, 
Secretary Cisneros had dismissed members of a local 
public housing authority for allowing black tenants to 
be harassed and ultimately pushed out of a Texas 
housing project. 

The President’s early judicial appointments were 
also promising. During the first two years of the term, 
President Clinton made two Supreme Court 
nominations, 21 to the courts of appeal, and 119 to 
the district courts. Compared to his two immediate 
predecessors, whose nominees were overwhelmingly 
white and male, the President’s selections were 
significantly more diverse and experienced. Of those 
nominated, more than 21% were African American, 
approximately 8% were Hispanic, and more than 30% 
were women, with more than 53% of all nominees 
having prior experience on the bench. 

3. Civil Rights Appointments 

Although these actions presented hopeful signs, 
the Administration failed to move forward 
expeditiously in several key areas. In particular, the 
President’s slow pace of appointments to key civil 
rights posts would prove to be damaging to hopes 
that momentum in civil rights enforcement would be 
established. 

In 1993, the Commission noted that an 
important barometer of the President’s commitment 
to equal opportunity would be the appointments he 
made to agencies and offices with civil rights 
enforcement responsibilities: 

The most visible way for the President to 
demonstrate his commitment to opportunity for 
all is by appointing experienced persons 
committed to vigorous civil rights enforcement 
and to the implementation of civil rights 
legislation and court decisions to positions of 
leadership in agencies responsible for equal 
opportunity. 

Although the Assistant Attorney General for Civil 
Rights holds the most important civil rights law 
enforcement post in the federal government, 
President Clinton did not make a nomination for that 
position until February 1, 1994. At that time he 
nominated Deval Patrick, formerly a partner in the 
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Boston law firm Hill & Barlow. At Hill & Barlow, 
where approximately one-quarter of his caseload was 
for pro bono clients, Patrick handled a variety of 
litigation, including the negotiation of a lending 
discrimination settlement involving a mqjor 
Massachusetts bank; before that, while at the NAACP 
Legal Defense and Educational Fund, Patrick worked 
on a variety of voting rights, death penalty, and 
lending discrimination cases. The Senate confirmed 
Patrick’s nomination by a unanimous voice vote on 
March 22, 1994, and the new Assistant Attorney 
General for Civil Rights was sworn in to office on 
April 14, 1994. 

Patrick’s appointment ended the 
Administration’s long and sometimes messy search 
over the previous 14 months to fill this critical civil 
rights post. In June 1993, President Clinton, in the 
face of intense pressure both for and against the 
nominee, withdrew his nomination of University of 
Pennsylvania law professor Lani Guinier for the 
Assistant Attorney General position, stating that he 
could not agree with or defend some of the views 
expressed in her legal writings on the Voting Rights 
Act. In December 1993, D.C. Corporation Counsel 
John Payton, the apparent frontrunner for the post, 
withdrew his name from consideration, after 
disclosures that he had failed to vote or register to 
vote in recent Washington, D.C. elections. 

Patrick’s experience and values stand in marked 
contrast with his two predecessors — William 
Bradford Reynolds, who zealously promoted a 
conservative policy agenda and lacked prior civil 
rights experience, and John Dunne, who had virtually 
no background in civil rights. At his swearing-in 
ceremony, Patrick pledged to try to “reclaim the 
American conscience” and “to restore the great 
moral imperative that civil rights is finally all about.” 
Indeed, Patrick moved quickly in his early months in 
office. Following his appointment, the Division 
entered into a settlement in a public 
accommodations discrimination lawsuit against a 
restaurant chain that resulted in $45.7 million in 
damages; obtained a record-breaking $11 million 
settlement with a Washington, D.C.-area bank that 
required the bank to increase the number of new 



branches, investments, and subsidized loans in black 
neighborhoods; intervened in the case of an Alabama 
high school principal who had allegedly barred 
interracial couples from attending the school prom; 
and filed an amicus brief supporting a New Jersey 
school board’s affirmative action policy geared 
toward promoting racial diversity among its faculty, 
thereby reversing the Bush Administration’s position, 
which had challenged the school board’s action as 
unlawful “reverse discrimination.” 5 

Nevertheless, without question, the delay in 
approving a civil rights chief has impeded the 
Division’s ability to enforce the civil rights laws 
aggressively. Delays in filling important vacancies at 
the Equal Employment Opportunity Commission 
(EEOC) have also hindered that agency’s progress in 
civil rights enforcement. Confirmation of the EEOC’s 
new leadership — Chair Gilbert Casellas, Vice-Chair 
Paul Igasaki, and Commissioner Paul Steven Miller 
— did not occur until late September 1994, and a 
General Counsel has yet to be named. 

The leadership vacuum at the EEOC has taken a 
particular toll because of the huge backlog of 
pending discrimination complaints at the agency. 
Over the past five years, the number of pending 
complaints has risen from approximately 44,000 to 
more than 97,000, while the size of the EEOC staff to 
handle these complaints has declined significantly. 

As set forth in detail in the working paper on equal 
employment opportunity in Part Two of this report, 
case management continues to be a severe problem 
for the EEOC, contributing to the agency’s failure to 
meet its enforcement mandate. 

Gaps in leadership have also plagued the U.S. 
Commission on Civil Rights. As discussed in the 
working paper on the U.S. Commission in Part Two of 
this report, partisan divisions delayed approvals of 
President Clinton’s Chair and Vice-Chair 
appointments until November 1993. Several 
Commissioners then launched a legal challenge to 
the President’s authority to appoint an acting staff 
director without the concurrence of a majority of the 
Commission. That challenge was upheld by a U.S. 
district court, leaving a critical vacancy at the staff 
director’s position that was not filled until May 1994. 
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As our authors observe in Part Two of this report, 
the impact of the Clinton Administration’s delay in 
appointments has manifested itself in several ways. 
Many important policy decisions were deferred until 
leaders at the enforcement agencies were put into 
place. In addition, upon assuming office, those 
leaders were faced with a full slate of issues with 
which to contend, and a limited window of time 
within which to deal with them. 

Perhaps most frustrating of all has been the fact 
that the White House itself has failed to provide clear 
direction with respect to civil rights policy. Indeed, 
there is no one at the White House with designated 
civil rights responsibility, often leaving agency civil 
rights chiefs in a quandary when Administration 
guidance is needed on important issues. 

C. Civil Rights Policy and 

Enforcement in the Clinton 
Administration 

In its 1993 report, the Commission noted that 
the tone the President set for his appointees was as 
important as the appointments themselves. We urged 
the new President “to make clear to his appointees 
that civil rights statutes, regulations, and remedies 
sanctioned by the courts should be rigorously 
enforced.” The working papers of civil rights experts 
and private practitioners in Part Two of this report 
discuss the Clinton Administration’s current policy 
and law enforcement efforts in the areas of 
education, employment, voting, housing, 
immigration, hate crimes, environmental justice, 
health, rights of persons with disabilities, and the 
information superhighway. This section summarizes 
their assessments of the Clinton Administration’s 
civil rights enforcement efforts. 

1. Education 

(a) Elementary and Secondary Education 
The Clinton Administration’s record to date in 
civil rights enforcement in elementary and secondary 
education is a sharp contrast to the records of the 
last two Administrations. 

At the Department of Education’s Office of Civil 
Rights, enforcement efforts include an investigation 
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into, and finding of, sexual harassment at a 
Minnesota elementary school; an investigation of 
discriminatory student grouping in a Richmond, 
Virginia school district; an investigation into an 
Oakland, California school district’s Limited English 
Proficiency (LEP) program’s compliance with Title 
VI that culminated in the threatened withholding of 
federal funding if compliance was not achieved; 
investigations of the LEP programs of an Oklahoma 
school district and two Texas school districts; an 
investigation and settlement of a complaint on the 
discriminatory impact of graduation exams 
administered by Ohio school districts; and several 
investigations involving disabled students’ rights to 
educational services. 

In addition, OCR recently issued new guidelines 
for government review of racial incidents, racial 
harassment, and hostile racial environment at 
education institutions, including public elementary 
and secondary schools. These guidelines, by 
describing how OCR will handle such issues, provide 
an impetus to public school officials to monitor 
discriminatory activity by or toward students. 

The m^jor education issue still to be considered 
by the Justice Department and OCR is school 
desegregation. Specifically, both agencies need to 
determine not only how to address the many 
hundreds of still-open school desegregation cases 
that lay dormant during the Reagan and Bush eras, 
but whether and where to bring new lawsuits. In 
November 1994, the Justice Department took an 
important first step when it announced that it would 
file a friend-of-the-court brief in support of the 
position of plaintiffs in State of Missouri v. Jenkins , a 
Kansas City school desegregation case under review 
by the Supreme Court. The principal issue in that 
case is under what circumstances a state may 
terminate its contribution to educational 
improvement programs ordered by a court to redress 
the educational deficits of minority children that 
have been caused by unlawful school segregation. 

The State of Missouri argues that the State fulfills its 
obligations simply by contributing funds pursuant to 
a court order for a specified period of time. It has 
appealed a Court of Appeals decision holding that 
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evidence concerning student performance should be 
considered to determine whether the educational 
deficits are in fact being eliminated. 

(b) Minority Access to Higher Education 

The Clinton Administration’s record regarding 
minority access to higher education reflects its 
ambivalence in this area. The Administration’s 
approach to funding for higher education is one 
example of the type of mixed message being sent. On 
the one hand, the Administration has recommended 
increases in funding for programs that benefit 
minority students, including fellowships and 
scholarships for disadvantaged students, and aid to 
historically black colleges and universities and 
Hispanic-serving institutions. On the other hand, the 
Administration has made some recommendations 
that will ultimately restrict minority access to higher 
education, such as proposals to cut, freeze, or 
eliminate funding for certain graduate fellowships 
and grants for disadvantaged students, women, and 
minorities. 

In another significant development, the Clinton 
Administration launched a National Service Program 
under which, in exchange for volunteering for social 
service agencies and the homeless, young people 
would receive wages, benefits, and most importantly, 
grants to attend colleges for two years or to pay off 
college debts already accrued. But the program’s 
modest scope means that it will affect relatively few 
students — initially 20,000, which is projected to 
grow to 100,000 by 1997 — compared to the 14 
million students currently in higher education. As a 
result, the ability of national service to significantly 
relieve student debt is quite limited. 

Many of the Clinton Administration’s 
appointments to the Department of Education have 
been applauded by the higher education community. 
However, these officials have inherited a full plate of 
issues to contend with in a fairly short time, 
including direct student loans, minority scholarships, 
revised guidance on internal procedures for the 
Department, higher education desegregation, 
fairness of standardized tests, and other vestiges of 
12 years of civil rights non-enforcement. 

With respect to one of these issues — minority 



scholarships — the Clinton Administration acted 
quickly to reverse the policy of the Bush 
Administration, much to the relief of the higher 
education community. In early December 1990, 
then-Assistant Secretary for Civil Rights Michael 
Williams announced that scholarships based on race 
constituted illegal discrimination under Title VI of 
the 1964 Civil Rights Act. The Education Department 
temporarily withdrew this highly criticized policy, but 
then issued for comment a proposed Policy Guidance 
declaring that minority scholarships were illegal 
under Title VI unless race-exclusive scholarships 
were necessary to overcome past discrimination. No 
final Policy Guidance was issued before the change 
in administrations. In February 1994, Education 
Secretary Riley announced that the Department had 
completed its review of the minority scholarship 
policy and had concluded that financial aid awards 
could be made to remedy past discrimination and to 
create campus diversity without violating Title VI. 

However, an ominous precedent concerning 
race-based scholarships is contained in the Fourth 
Circuit’s recent decision in Podberesky v. Kirwan, el 
al., which involves a challenge to the University of 
Maryland’s merit scholarship program established for 
black students, by a Hispanic student denied a 
scholarship under the University’s program. The 
Court of Appeals found error in the district court’s 
determinations that (a) the University of Maryland 
had presented sufficient evidence of current effects 
of past discrimination against black students to 
justify the scholarship program, and (b) the program 
was narrowly tailored to serve its stated purposes. 

The appellate court reversed the district court’s 
grant of summary judgment to the University and 
awarded judgment to plaintiff. The University is 
appealing the decision. If the decision stands, it will 
call into question the continued effectiveness of 
minority scholarships on college campuses. 

(c) Title IX 

Among the civil rights statutes that the 
Department of Education’s Office of Civil Rights 
(OCR) is charged with enforcing is Title IX of the 
Education Amendments of 1972, whose mandate is 
gender equity in education. In the area of gender 
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equity, the Clinton Administration is moving away 
from past enforcement strategies, which focused 
primarily on athletics and pregnancy, and is moving 
toward targeting a wider array of issues, such as 
underrepresentation of girls in high track courses, 
biases in testing, and sexual harassment. Most of 
OCR’s activity in these areas has occurred in the 
context of compliance reviews and policy guidance. 

At OCR, signs of stepped-up civil rights activity 
include the development of a policy guidance on 
sexual harassment; the development of methods of 
ensuring that testing improves (rather than limits, as 
has been the case) access to education for girls and 
women; participation in the negotiation of a case 
filed by provate parties concerning gender bias in the 
PSAT; the updating of OCR’s college athletics 
investigations manual; and the iniatiation of a 
compliance review focusing on girls’ participation in 
high track courses. Significantly, OCR has sought 
guidance from civil rights groups, women’s groups 
and educators in connection with many of these 
activities. 

These are certainly positive steps. Yet the 
Administation could send an even more powerfid 
message concerning its commitment to gender equity 
by being more proactive in its enforcement of Title 
IX, either through the defunding process available to 
OCR, or by referring matters to the Justice 
Department for litigation. 

2. Employment 

Two years into the term, the Clinton 
Administration has produced a mixed record in the 
area of employment rights. Positive developments 
include the enactment of key legislative initiatives 
geared toward ensuring equal employment 
opportunity for all, such as the Family and Medical 
Leave Act and the expansion of the “rape shield rule” 
(which had previously applied only to bar admission of 
evidence of the alleged victim’s prior sexual behavior 
in federal criminal sexual assault cases) to all federal 
criminal and civil cases, including sexual harassment 
cases. Moreover, many of the Administration’s 
appointments to key civil rights posts have shown the 
value of committed and expert leadership. 
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Among the gains over the last two years have 
been improvements in the EEOC’s interpretation of 
the laws it enforces. The agency published new 
internal enforcement guidelines on the application of 
the Civil Rights Act of 1991 to seniority systems, to 
U.S. workers employed by American employers 
overseas, and to foreign employers doing business in 
the United States. The EEOC also sought to reverse 
the Bush Administration’s position against 
retroactive application of the damage and jury trial 
provisions of the Civil Rights Act of 1991, although 
the Supreme Court subsequently ruled against 
retroactivity. The EEOC’s effort to promulgate 
guidelines on harassment in the workplace were 
stymied when the religious right objected to 
provisions dealing with religious harassment and the 
resulting outcry in Congress impelled the agency to 
withdraw the guidelines for further consideration. 

At the Department of Justice, federal equal 
employment opportunity law is once again being 
enforced. Thus, for example, during the past two 
years, the Department has urged the Supreme Court 
to support the rights of victims of employment 
discrimination in Harris v. Forklift Systems (where 
the Court held that sexual harassment victims need 
not prove psychological damage before asserting 
their right to a harassment-free workplace); in 
Landgraf u USI Film Products and Rivers v. 
Roadway Express (where the Court, disagreeing 
with the Clinton Administration and civil rights 
advocates, held that certain provisions of the 1991 
Civil Rights Act did not apply retroactively); in 
Garcia u Spun Steak (where the Court, despite 
arguments by the Clinton Administration and civil 
rights advocates that “English-only” workplace rules 
constitute illegal Title VII discrimination, denied 
review of a decision adverse to the complaining 
party); and in McKennon u Nashville Banner 
Company (where the Court will determine whether 
employers can avoid liability for unlawful 
discrimination based on evidence of an employee’s 
misconduct discovered after the discriminatory 
employment decision). The Department also 
expressed support for such significant civil rights 
legislation as the Equal Remedies Act and the 
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Justice for Wards Cove Workers Act. 

The Department has also expressed support for a 
critical tool — affirmative action — in United States 
v. Board of Education of the Township of 
Piscataway , a lawsuit involving an affirmative action 
policy designed to ensure faculty diversity. The 
Clinton Administration has filed a friend -f-the-court 
brief in Piscataway, arguing that the defendant 
school board did not violate Title VII, when, faced 
with the need to lay off one of two business education 
teachers with identical seniority and qualifications, it 
retained, pursuant to the affirmative action policy, 
the only black teacher in the department. The 
government’s current position represents a reversal 
of the stance taken by the Bush Administration, 
which had originally sued the school board, 
challenging the termination as illegal “reverse 
discrimination.” 

The Office of Federal Contract Compliance, 
under the leadership of Deputy Assistant Secretary 
Shirley Wilcher, has developed a model enforcement 
agenda that includes such critical strategies as 
targeting enforcement efforts, developing and using 
the full range of available sanctions for 
noncompliance, and expediting enforcement of 
conciliation agreements where there are breaches by 
contractors. In addition, the OFCCP has embarked 
on regional programs designed to enhance the 
agency’s effectiveness, such as the use of “testers” to 
identify discrimination by contractors, and has begun 
the long-overdue process of updating and revising 
Executive Order regulations. 

Despite these positive developments, the record 
in many areas remains bleaker than might otherwise 
be expected. Of particular concern is the 
enforcement record at the EEOC, where, for 
example, Equal Pay Act litigation is virtually non- 
existent; the number of class action suits has 
plummeted; and the case settlement rate has 
decreased by more than 50%, while the dismissal rate 
has nearly doubled. The EEOC’s huge backlog of 
complaints (which stands at approximately 97,000, 
with average complaint processing time of nearly 11 
months, up from the 1980 average of three to six and 
one half months) and the quality of its intake and 



investigation also remain problematic for the agency. 
Compounding these problems are the shrinking 
resources — in terms of both funding and personnel 
— that have undermined the ability of the EEOC and 
other agencies to fulfill their enforcement mandate. 

3. Voting 

Two years into the 1992 term, the Clinton 
Administration faces critical questions concerning 
voting rights and equal electoral opportunity. 

On the one hand, significant voting rights gains 
have been made on the legislative front. For example, 
the expansion of Section 203 of the Voting Rights Act 
means that bilingual assistance and materials will be 
required in many jurisdictions. In addition, the 
passage of the National Voter Registration Act should 
result in stepped-up efforts to increase voter 
registration and to ensure that registration systems 
are enforced in a nondiscriminatoiy manner. 

Despite these positive developments, however, 
the Department of Justice faces a number of 
challenges for the remainder of the 1992 term. Most 
significantly, judicial hostility to the goals of the 
Voting Rights Act has forced the Civil Rights Division 
to take a defensive posture to preserve hard won 
gains. For example, the Supreme Court’s decision in 
Shaw v. Reno , which upheld the right of five white 
plaintiffs to challenge North Carolina’ s redistricting 
plan as unconstitutional, has spawned numerous 
lawsuits in which congressional districts designed to 
increase minority influence have been struck down 
as racial gerrymandering. Although the Civil Rights 
Division appears committed to aggressive affirmative 
enforcement of the voting rights laws, it is likely that 
the need to divert precious resources to defending 
minority opportunity districts against Shaw v. Reno- 
type challenges will continue. 

Another Supreme Court decision, Holder v. Hall, 
which held that minority plaintiffs could not 
maintain a challenge under Section 2 of the Voting 
Rights Act to the size of a governing authority, may 
also prompt increased litigation in the form of 
challenges to Justice Department preclearance 
decisions. The Justice Department will need to 
vigorously defend challenges to its Section 5 
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preclearance objections, as well as aggressively 
monitor those jurisdictions where a Section 5 
objection has been interposed. 

In Presley n Etowah County Commission, the 
Supreme Court rejected the argument that the Voting 
Rights Act applies to changes of authority within 
elected bodies, even though such changes might strip 
officials elected by minority voters of the legislative 
powers of their offices. The Justice Department has 
announced its support for a legislative override of the 
Presley decision, and in the interim, has attempted 
to limit the decision’s application. , 

Furthermore, several lower court decisions have 
eroded the vitality of the Voting Rights Act in other 
ways, by, for example, limiting the reach of the Act’s 
bilingual provisions. 

Other issues that the Department of Justice will 
need to consider are (a) the merits of the argument 
(often raised by defendants in redistricting cases) 
that Latino or other language minority plaintiffs need 
to demonstrate they are a mEyority of the citizenship 
voting age population in a district to establish 
Section 2 liability; and (b) ensuring full compliance 
with Section 203 so that English-only election 
barriers do not deny limited-English proficient 
citizens their right to vote. 

4. Housing 

The Clinton Administration has made impressive 
strides thus far in the area of federal fair housing 
enforcement. Critical to that success have been the 
commitment and support shown not only by the 
Attorney General and the Secretary of HUD, but by 
the President himself, who early on in the term 
signed an Executive Order expressly calling for 
stronger measures in the area of fair housing. 

At HUD, Secretary Cisneros and Assistant 
Secretary Achtenberg have begun the much needed 
process of reorganizing the Office of Fair Housing 
and Equal Opportunity to facilitate more effective 
complaint processing and investigation. Encouraging 
signs at the agency include: (a) an increase of nearly 
10% in reasonable cause findings, as a percentage of 
total merits determinations made by the agency; 

(b) a decrease of 17% hi administrative closures; and 



(c) damage awards by HUD administrative law judges 
that have set new HUD agency records in nearly all 
areas. 

HUD has also begun drafting regulations in the 
areas of lending and homeowners’ insurance 
discrimination that will address, among other things, 
prohibited practices, evidentiary burdens, and 
available remedies for discriminatory conduct. 

Finally, in a welcome change from the Reagan 
and Bush Administrations, the Secretary of HUD has 
reaffirmed the applicability of disparate impact 
theory under the Fair Housing Act, requiring 
justification for practices by developers, landlords, 
lenders and others that have an adverse impact on 
minority home seekers. 

Significant inroads have also been made at the 
Department of Justice. For example, in the last year, 
the Housing Section filed and settled four substantial 
pattern or practice mortgage lending discrimination 
cases, including a record setting $11 million 
settlement with Chevy Chase Federal Savings Bank. 
Five of the 16 new pattern or practice fair housing 
cases filed by the Department have already 
generated more than $1 million in compensatory 
damages. 

Positive policy developments at the Justice 
Department also include the reaffirmation, as at 
HUD, of the Department’s commitment to apply 
disparate impact theory under the Fair Housing Act, 
and, in a reversal from the Bush Administration’s 
position on group home litigation, renewed 
commitment to prosecute cases involving 
discrimination against disabled group home program 
participants. 

On the other hand, HUD continues to suffer from 
a backlog of complaints over 100 days old, and 
efficiency in complaint processing by regional offices 
continues to be spotty. Moreover, the number of 
Secretary-initiated complaints is still relatively low. 
At the Justice Department, the Housing Section 
continues to struggle with a rapidly increasing docket 
of cases brought by complainants who have elected 
to prosecute their case in federal court, rather than 
before a HUD administrative law judge (“election” 
cases). This rising tide of election cases threatens 
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the initiation of new “pattern or practice” cases 
investigated. In addition, median compensatory 
damage awards in election cases have generally 
remained low. 

It is too soon to tell whether many of the efforts 
of HUD and the Department of Justice to improve 
federal fair housing enforcement (such as the 
reorganization of the Office of Fair Housing and 
Equal Opportunity) will prove to be successful in the 
long run, but at this point, HUD and the Department 
deserve much credit. 

5. Immigration 

Over the past decade there has been a 
substantial increase in the number of immigrants to 
the United States. Their needs for public services 
have come at a time of economic stringency in 
Federal and state budgets. As a result, public debate 
has arisen about the current system of immigrant 
eligibility for various government benefits. While the 
most publicized issues concern efforts to deny 
services to illegal immigrants, legal immigrants are 
affected as well. 

Many of the reform proposals have taken the 
form of Federal and state legislative initiatives to 
change the nation’s welfare and social service 
system. The Clinton Administration introduced a 
proposal in the 103rd Congress, the Work and 
Responsibility Act of 1994, which increases the 
period during which a sponsor’s income is deemed 
available to an immigrant from three to five years. 
After the first five years of residence, immigrants 
with sponsors who have annual family incomes above 
the U.S. median would be ineligible for benefits until 
the immigrant attains citizenship. 

The Clinton Administration’s proposal is the 
least restrictive of the mqjor proposals that have 
been introduced. For example, the House Democratic 
Mainstream Forum’s proposal (H.R. 4414) would bar 
immigrants lawfully present in the United States 
from receiving Aid to Families with Dependent 
Children, Supplemental Security Income, food 
stamps, and Medicaid. The most restrictive reform 
proposal in this area is the Republican initiative now 
embodied in the Republican “Contract with 



America,” which would deny legal immigrants access 
to 60 federal assistance programs. 

The proposals to restrict legal immigrants’ 
access to federal benefits raise a host of issues for 
which there are no easy answers, including the 
degree of cost-shifting to states and localities; the 
extent to which the proposals inhibit immigrants’ 
ability to integrate into society, the role of the family 
or sponsor in supporting the immigrant; and the 
extent to which legal immigrants should be broadly 
eligible for benefits on the same basis as citizens. 

As to illegal immigrants, a recently enacted state 
measure, California’s Proposition 187 (which denies 
public education, non-emergency health care, and 
social services to undocumented immigrants), raises 
questions concerning the constitutional ability of 
states to deny benefits to persons in the United 
States, legal or illegal, in light of the Supreme Court’s 
holding in Plyler v. Doe that denial of public 
education benefits is unlawful. In addition, 
Proposition 187 raises questions about the 
desirability and efficacy of making teachers and 
other social service providers the enforcers of 
immigration law. 

6. Hate Crimes 

Hate crimes are criminal acts where an 
individual is targeted because of his or her personal 
status or characteristics. These types of crimes can 
have an impact beyond the physical or economic 
injury to the targeted victim, because of their 
potential to exacerbate racial, ethnic, or religious 
tensions between or among groups. 

State and federal responses to hate crimes have 
been hampered by a lack of comprehensive data that 
would reveal, for example, the number, location and 
types of hate crime incidents. To date, only 19 states 
and several police departments have established 
systematic hate crime data collection procedures. 

On the federal front, the Hate Crime Statistics 
Act (HCSA), enacted in 1990, requires the 
Department of Justice to collect data and publish an 
annual survey regarding crimes that “manifest 
prejudice based on race, religion, sexual orientation, 
or ethnicity” (disability-related crimes were added 
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pursuant to this year’s omnibus crime bill). The FBI’s 
data gathered pursuant to the HCSA thus far 
presents the following picture: for 1991, 
approximately 4,500 hate crimes, reported from 
almost 2,800 police departments in 32 states; for 
1992, approximately 7,400 hate crimes, reported from 
about 6,000 agencies; and for 1993, approximately 
7,600 hate crimes, reported from more than 6,800 
agencies in 46 states and the District of Columbia. 
The HCSA data also reveal that more than 60% of the 
almost 20,000 reported hate crimes were race-based; 
about 36% of the reported crimes were anti-black, 
and 20% of the reported primes were anti-white. 
Seventy percent of the offenses reported were crimes 
against persons. 

Currently, 47 states and the District of Columbia 
have enacted some type of hate crime statute. 
Challenges to these laws have generally been based 
on claims that they are overbroad and infringe on 
First Amendment rights. In RA. V. v. St Paul, the 
Supreme Court sustained a constitutional challenge 
to an ordinance that had been used to charge a 
teenager who had burned a cross on the lawn of a 
black family. The Justices were divided as to why, 
some argued that the ordinance constituted “content 
discrimination,” while others would have struck the 
ordinance down because it could be applied to 
punish protected expression as well as criminal 
conduct. 

Many of these statutes provide for penalty 
enhancement for crimes where the victim is selected 
because of his/her personal characteristics. In 
addition, in September 1994, Congress enacted a 
hate crime penalty enhancement statute as part of 
the omnibus crime bill, which would increase the 
penalties for federal crimes where the victim was 
targeted “because of the actual or perceived race, 
color, religion, national origin, ethnicity, gender, 
disability ,or sexual orientation of any person.” The 
Supreme Court did not address the penalty 
enhancement approach in R.AV., but considered the 
issue last term in another case, Wisconsin v. 

Mitchell, where it upheld Wisconsin’s penalty 
enhancement statute. 
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7. Environmental Justice 

Recognizing the well-documented proposition 
that minority and disadvantaged communities are 
disproportionately affected by environmental hazards 
and pollution, the environmental justice movement 
has facilitated new alliances between civil rights 
organizations and environmental groups. Through 
grassroots techniques and legal challenges, leaders 
of the environmental justice movement argue that 
discriminatory policies and practices lead to the 
placement of a disproportionate number of polluting 
facilities in minority and poor communities, and that 
these discriminatory siting decisions constitute civil 
rights violations. 

The Clinton Administration has taken several 
steps at the very highest levels that demonstrate it 
considers environmental justice to be a serious issue. 
For example, the Environmental Protection Agency’s 
(EPA) Administrator, Carol Browner, early on listed 
environmental justice as a priority for the EPA. 
Moreover, as discussed earlier in this report, in 
February 1994, the President signed an Executive 
Order creating an interagency working group whose 
mandate is to assist in coordinating research and 
data collection on environmental justice issues 
among designated agencies, with the ultimate goal of 
developing a coordinated environmental justice 
strategy. 

These early signals are encouraging, but there is 
still much to be done in the environmental justice 
area. The Clinton Administration will need to 
develop a strategy to deal with the environmental 
burdens being placed on minority and low-income 
communities. Environmental justice advocates have 
turned with increasing frequency to a strategy that 
calls for more aggressive enforcement of Title VI of 
the Civil Rights Act of 1964 (which prohibits federal 
funding recipients from discriminating on the basis 
of race, color, or national origin) by EPA and other 
agencies and departments that fund environmental 
programs. These litigants seek to compel the EPA 
either to terminate funding to federal assistance 
recipients that discriminate or to make sure those 
recipients comply with the EPA’s nondiscrimination 
regulations promulgated under Title VI. It remains to 
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be seen whether EPA will, on its own initiative, 
develop its own Title VI enforcement program to help 
further the goal of environmental justice. 

8. Health 

The Clinton Administration has demonstrated 
greater concern for the health of Americans (and 
particularly minority Americans) than previous 
Administrations, as shown by, among other things, its 
attempt to establish a right to health care through 
Federal reform legislation. This Administration, 
which inherited an Office of Civil Rights at the 
Department of Health and Human Services that was 
without direction and largely ineffective, has 
undertaken a number of activities benefitting 
minorities. 

For example, the OCR has handled matters 
involving the segregation of hospital wards at a New 
York hospital, and the referral by a Florida hospital of 
minority pregnant drug addicts for criminal 
prosecutions. The Clinton Administration has also 
taken steps to re-examine the need for bilingual 
communication services in health facilities, an issue 
that languished under the Reagan and Bush 
Administrations. Moreover, OCR has examined the 
possibility of cross-referencing existing databases to 
secure data from recipients of HHS funds that 
provides the race or national origin of patients 
treated by particular providers. 

Nevertheless, significant problems remain. What 
is still needed, for example, is a data collection 
system that will ensure effective enforcement of 
Title VI of the 1964 Civil Rights Act, which prohibits 
discrimination by federal funding recipients on the 
basis of race, color or national origin. While OCR has 
made a good faith effort to collect race-based data, 
that effort will not yield data on race-based 
utilization of federally funded health services by non- 
Medicaid recipients, nor will it contain useful 
information for all racial groups. The Administration 
has refused to alter the applicable health care 
provider billing form (known as the UB-92), and has 
no plan to collect data on utilization of funded 
programs by non-Medicaid or Medicare patients. 

Moreover, questions still remain about the OCR’s 



complaint review process, which continues to be slow 
and unreliable. As just one example, the OCR has yet 
to rule on a case filed in April 1991, that challenged 
as racially discriminatory a New York City hospital’s 
decision to close all maternal and child care services 
at its Harlem facility and instead provide those 
services at its midtown Manhattan facility. 

The Medicare Act waiver process also raises 
important issues for minorities, because if granted, 
the state systems they permit may greatly alter the 
way that Medicaid services are delivered. However, 
the Health Care Financing Administration has not 
reviewed any state waiver request for its impact on 
minorities or other civil rights implications. 
Consequently, the current waiver process has 
resulted in requests that create mandatory managed 
care programs for low-income people that have no 
federal requirements for the provision of care to 
Medicaid and low-income patients. 

In sum, while the Clinton Administration has 
exhibited a commitment to ensuring the health of 
minority Americans, there are many important steps 
that it has not taken or has not completed. 

9. Rights of Persons with Disabilities 

TWo years into the 1992 term, the Equal 
Employment Opportunity Commission (EEOC) and 
the Department of Justice (DOJ), the two key 
agencies empowered to enforce the Americans with 
Disabilities Act (ADA), have faced a full plate of 
ADA-related issues. 

As discussed in the working paper on equal 
employment opportunity, the EEOC has reported that 
its backlog of complaints has risen to an all-time high 
of more than 97,000. Chairman Casellas has 
attributed the backlog primarily to increased 
responsibility — e.g., the implementation of the ADA 
— without a corresponding increase in resources. 
Since the implementation of the employment 
provisions of the ADA, the number of job bias cases 
filed with the EEOC has risen more than 100%. 6 

Nevertheless, the EEOC has achieved some high 
profile successes. In March 1993, a federal jury 
returned a $572,000 verdict in the first ADA lawsuit 
brought by the EEOC. In that case, the jury 
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concurred with the EEOC’s claim that the defendant 
employer had unlawfully discriminated in 
terminating an employee with brain cancer. Other 
ADA lawsuits brought by the EEOC include a case 
based on an employer’s discharge of an employee 
upon his return from disability leave after undergoing 
back surgery; a suit brought against a fund that 
imposed a $5000 lifetime cap on AIDS-related 
expenses even though persons with other 
catastrophic illnesses were entitled to a $300,000 
lifetime cap; and a claim against a health insurance 
fund that eliminated medical coverage for AIDS. 7 

The Department of Justice filed its first Title I 
disability lawsuit in December 1993. In that case, the 
Department sued the state of Illinois for denying 
pension and retirement benefits to police officers 
and firefighters with disabilities. 8 In January 1993, 
the Department obtained its first civil penalty under 
the ADA, in a settlement with a Denver parking lot 
and garage company that failed to provide accessible 
parking. 9 In addition, the Justice Department has 
entered into other high profile settlements, including 
an agreement with the largest provider of accounting 
refresher courses that sign language interpreters and 
other aids would be provided to students who 
required them; and an agreement with the nation’s 
second largest rental car company to provide the 
disabled with specially equipped automobiles at its 
facilities. 10 

It is too soon to tell whether the Clinton 
Administration will live up to its campaign pledge of 
aggressive ADA enforcement. Hampering its efforts, 
however, are the problems of the enforcement 
agencies (e.g., huge backlog of complaints, lack of 
funding, insufficient use of alternative dispute 
mechanisms) that have been identified elsewhere in 
this report. 

10. Information Superhighway 

The development of the nationwide 
communications system known as the National 
Information Infrastructure (Nil), more commonly 
referred to as the “Information Superhighway,” has 
given rise to a new form of discrimination known as 
“electronic redlining.” Electronic redlining, like 



redlining in the mortgage lending and insurance 
industries, occurs when a common carrier refuses to 
invest in a particular (usually minority and low- 
income) neighborhood, thus denying that community 
the benefits conferred by advanced 
telecommunications services. 

These benefits have the potential to be quite 
significant. Among the areas in which the Nil is 
expected to play an important role are education (by 
enabling schools and colleges to share and originate 
educational programming); health care (by 
permitting doctors to screen patients by video 
conference and to advise other doctors in more 
remote locations about treatments and diagnosis); 
economic development (by allowing businesses to 
communicate quickly and efficiently with suppliers 
and customers); and voting (by permitting voters to 
register from home, review campaign literature, 
communicate with elected officials and participate in 
public hearings). As advanced telecommunication 
methods become more pervasive, communities 
denied such services will find themselves to be at a 
distinct disadvantage. 

The Clinton Administration has committed itself 
to a policy of making the Nil available to all 
Americans. Nevertheless, adopting redlining 
protections has not been a high legislative priority for 
the Administration. Given the possibility for delay 
with respect to Congressional action on 
telecommunications reform legislation, it is up the 
Administration, and specifically the Federal 
Communications Commission, to take a more 
assertive role in crafting meaningful redlining 
safeguards. 



D. Conclusion 

In many respects, the Clinton Administration 
has made a good beginning in its efforts to restore 
federal civil rights performance. 

The President has rearticulated the national 
commitment to combat discriminatory practices and 
to provide equal opportunity for all persons. He has 
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appointed to the cabinet and to the chief civil rights 
positions in government able and experienced people 
who are dedicated to enforcing the law. Almost all of 
the Administration’s nominees to the federal bench 
have been people with a demonstrated commitment 
to equal justice under law, among them many 
minorities and women. 

Some of the Administration’s early enforcement 
actions, such as those dealing with the racially 
discriminatory practices of a major restaurant chain 
and mortgage discrimination by lending institutions 
have begun to pay practical dividends. Legislative 
victories have been won on efforts to increase access 
to voting and improve the conditions of women in the 
workplace. And the voice of the Solicitor General has 
again been heard in the Supreme Court, arguing on 
behalf of the rights of children to equal protection of 
the laws. 

Accordingly, for the first time in more than a 
decade, people who encounter bigotry have reason to 
believe that government will be their ally, not their 
foe, in seeking to overcome it. 

But government is still very much in the 
beginning stages in revitalizing civil rights 
enforcement and in developing new policies to meet 
the needs of the 1990s. For various reasons — 
including indecision, a reluctance to stand behind 
nominees whose views generated controversy and a 
desire to create balanced racial and ethnic tickets at 
some agencies — the Administration has been very 
slow in staffing key civil rights positions. As one 
result, the Equal Employment Opportunity 
Commission, a key agency in combatting job 
discrimination, has remained in disarray for almost 
two years. 

Nor is it clear how the Administration will 
respond to the new and often formidable challenges 
of the 90s. Although Secretary Cisneros of HUD has 
spoken eloquently for housing choice, the 
Administration has yet to formulate or articulate a 
comprehensive policy to provide opportunity to 



persons who remain trapped in poverty and 
discrimination in cities throughout the land, a policy 
that would include, but not be limited to, civil rights 
enforcement. Hence, the debate has focused almost 
exclusively on dealing with the pathology that results 
from stunted opportunities, rather than on what 
needs to be done to create opportunities in the first 
place. 

Similarly, the Administration has yet to confront 
the tensions that have risen over increased 
immigration, both legal and illegal. While the 
strength of the nation has always resided in its 
diversity, dwindling economic opportunities have set 
one group against another. 

Finally, there is the challenge posed by the 
changes resulting from the 1994 elections. The gains 
that have been made over the past three decades 
have been made possible only because Republicans 
and Democrats stood together in Congress and 
elsewhere. But it is by no means certain that there 
remains a cadre of Republicans in the new 
Congressional leadership that is committed to 
continued progress in extending equality of 
opportunity. Some Congressional committee chairs 
may use their oversight authority to deter the use of 
affirmative civil rights remedies by federal agencies. 
Other threats to civil rights may come more 
indirectly, in the form of cutbacks in the collection of 
racial data, and in curtailing education, job training 
and social service funds needed for the effective 
exercise of civil rights. 

Accordingly, there are new challenges not just 
for the Administration, but for Congress and the 
American people. All are faced with basic decisions 
about the direction the nation should take: forward 
to enable people to reach their full potential to 
become contributing members of society, or 
backward to an era of discrimination and neglect. 
How the issues of equal opportunity and fair 
treatment posed in this report are dealt with may 
help to determine that direction. 
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Introduction 

In the wake of the 1994 elections, the American 
people face anew an old question — do we believe in 
affirmative government? 

The question goes back to the earliest days of 
the republic. The concerns about oppressive 
government that gave rise to the founding of the 
republic found expression in a Bill of Rights that 
limited the authority of government and in the view 
“that government is best which governs least.” Yet 
Americans expected their government to accomplish 
positive aims as well. Thus, the Constitution spoke in 
broad affirmative terms about the establishment of 
justice, ensuring domestic tranquility, and promoting 
the general welfare. 

Throughout our history, the American dream of 
opportunity has been advanced by affirmative acts of 
government. In the 19th century, the Homestead Act 
opened the West to settlement and ownership of 
property. The Morrill Acts established land grant 
colleges and helped make higher education more 
widely available in this country than anywhere else in 
the world. 

In the 20th century, federal measures adopted to 
combat the Depression ultimately led to income 
security for millions of Americans and to the 
opportunity for families to own their own homes in 
the suburbs. In the aftermath of World War II, the GI 
bill opened education and employment opportunities 
to a new generation of Americans. 

In the last half of this century, there has been no 
greater expression of the utility of affirmative 
government than the civil rights revolution. Initially, 
the prime effort was to throw off the yoke of 



oppressive state systems of racial segregation. But it 
soon became apparent that equal opportunity would 
not be achieved simply by terminating long 
entrenched discriminatory practices if nothing was 
done to deal with their effects and vestiges. Only 
when affirmative remedies for discrimination were 
developed were people empowered to secure new 
opportunities and change their own lives for the 
better. These affirmative remedies included not 
simply those embodied in civil rights laws or court 
decrees but in social and economic initiatives such as 
Head Start, Title I, job training programs, and 
housing subsidies for persons of low and moderate 
income. 

Not all of these efforts were successful, of course, 
and as well-intentioned efforts faltered, and 
incumbent Administrations and Congress seemed 
increasingly enmeshed in responding to monied or 
special interests, confidence in government waned. 

In 1981, Ronald Reagan could strike a responsive 
chord by saying, on assuming the most powerful 
office in the world, “Government is not the solution 
to our problem ... government is the problem.” 

In 1994, that note has been sounded again. But it 
would be a mistake to believe that the nation has 
rejected affirmative government. In a recent New 
York Times/CBS News poll, two-thirds of the 
respondents said that “Government has a 
responsibility to take care of the poor.” While 
“welfare” programs were unpopular with the 
respondents, a plurality thought that “programs for 
poor children should be increased” and only a 
handful wanted them decreased.' 

The members of this Commission, Democrats, 
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Republicans, and independents alike, believe in 
affirmative government. We agree that there is a 
great deal of room for discussion about the means by 
which the legitimate ends of government should be 
accomplished. But about the ends themselves — the 
establishment of justice, the promotion of the 
general welfare — there should be no dispute. If 
those objectives were to be discarded, we would live 
in a very different nation — one in which the hopes 
of people for economic advancement and better lives 
would be dampened while tensions and conflicts 
among groups increased. 

It is with this animating belief in the ability of 
government to serve its people well that the 
Commission offers recommendations designed to 
make tangible the promise of equal opportunity. 



Presidential Leadership and 
Appointments 

1. Reaffirm National Commitment to Equal 
Opportunity 

We recommend that the President reaffirm 
our national commitment to equal 
opportunity for all Americans by exercising 
moral leadership to bring the diverse threads 
of America together. 

In our 1993 report, we urged the new President 
to help re-establish a national consensus that every 
American should be given the opportunity to 
succeed. Two years later, we renew our 
recommendation. Although the President has taken 
important steps in this direction, it is still not clear 
that assuring equality of opportunity for all persons is 
among the highest priorities of his Administration. 
Strong enforcement of civil rights laws and court 
decisions and support for the enactment of other 
legislation are essential to provide access to equal 
opportunity. 

2. Support Efforts of Civil Rights Working Group 
We recommend that the President make 
support for the efforts of the recently created 
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Civil Rights Working Group a high priority 

for his Administration. 

In our previous reports, the Commission has 
urged the President to establish an inter-agency, 
Cabinet-level task force to address immediately the 
problems of inter-group tensions and conflicts, and to 
develop and submit to him within 60 days a 
coordinated action plan for dealing with the causes 
and consequences of these conflicts. We 
recommended further that this task force include 
representatives from the Executive Office of the 
President, the heads of all Departments, as well as 
representatives from the U.S. Civil Rights 
Commission and the Equal Employment Opportunity 
Commission (EEOC). 

The Administration has now addressed one part 
of this recommendation. By Memorandum to the 
Heads of Executive Departments and Agencies dated 
August 8, 1994, the President established a Civil 
Rights Working Group, whose mission is to “identify 
barriers to equal access, impediments to effective 
enforcement of the law, and effective strategies to 
promote tolerance and understanding in our 
communities and workplaces” and to otherwise 
“evaluate and improve the effectiveness of Federal 
civil rights enforcement missions and policies.” The 
co-chairs of the Working Group are the Attorney 
General and the Director of the Office of 
Management and Budget, with the following 
Administrative officials serving as members: 
Secretary of the Treasury, Secretary of Commerce, 
Secretary of Agriculture, Secretary of the Interior, 
Secretary of Education, Secretary of HHS, Secretary 
of HUD, Secretaiy of Labor, Secretary of 
Transportation, Secretary of Veterans Affairs, 
Administrator of EPA, Chair of the EEOC, Assistant to 
the President for Economic Policy, Assistant to the 
President for Domestic Policy, and the Assistant to 
the President and Director of Public Liaison. The 
President also invited the Chairperson of the U.S. 
Commission on Civil Rights to participate on an 
informal basis, as well as encouraged all Cabinet 
officers and agency heads to participate. 

The President directs the Working Group to 
“advise appropriate Administration officials and me 
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on how we might modify Federal laws and policies to 
strengthen protection under the laws and on how to 
improve coordination of the vast array of Federal 
programs that directly or indirectly affect civil 
rights,” and to provide a progress report regarding its 
activities no less than every six months. 

While we commend the President for 
establishing the Working Group, we are concerned 
that there may only be a limited window for it to 
fulfill its stated mission. Accordingly, now that the 
Working Group has been established, it should be 
held strictly accountable to the directives and 
timeframes contained in the President’s 
memorandum. 

3. Designate a White House Official with 
Responsibility for Civil Rights Policy 

We recommend that the President immediately 
vest with civil rights responsibility an official 
in the White House who reports directly to 
the President. This official’s responsibility 
should include providing guidance and 
direction to agency and department heads. 
One manifestation of the White House’s failure to 
provide clear direction on civil rights policy is the 
absence of a person at the White House with 
designated civil rights responsibility. Such a person is 
needed to provide coordination where civil rights 
issues cross policy lines, and to provide guidance 
and, on occasion, political assistance where civil 
rights issues are controversial or sensitive. The 
designation of such a person is critical to effective 
civil rights enforcement. 

4. Appoint Judges with Co mmi tment to 
Equal Justice Under Law 

We recommend that the President require his 
Judicial nominees to share his commitment 
to equal Justice under law. We also urge the 
President to continue his pledge for diversity 
in his Judicial appointments by including in 
his selections qualified women and minorities 
committed to equal justice under law. 

The President has already named a good many 
highly qualified and distinguished attorneys to the 
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federal courts who reflect the diversity of America 
and share his commitment to equal justice under 
law. Even so, the President has hardly made a dent in 
the largely conservative judiciary appointed by his 
Republican predecessors. For this reason, it is 
important that vacancies be filled as soon as possible 
with qualified women and minorities who share the 
President’s commitment to equal justice under law. 
The President should consider people with varying 
backgrounds and views, provided they have a 
commitment to equal justice under law. It is 
especially important for the President to avoid 
backing away from potential nominees with 
distinguished records and strong commitment to 
equal opportunity simply because they may be 
controversial. 

5. Develop Comprehensive Urban Policy 
to Provide Opportunity to Economically 
Disadvantaged Citizens 
We recommend that the President develop a 
comprehensive urban policy designed to 
provide opportunity to economically 
disadvantaged citizens, particularly 
minorities who live in high concentrations of 
poverty in inner cities. 

In 1994, almost all of the public discussion about 
inner cities centers on pathology and concerns 
proposals to institute punitive measures such as 
cutoffs of welfare benefits to unmarried mothers and 
more stringent sentences for repeat criminal 
offenders. Whatever the merits of such proposals may 
be, they deal almost exclusively with how to deal with 
problems after they have arisen rather than with 
prevention. 

It is vitally important that the Clinton 
Administration develop and present an alternative 
(or complementary) vision. A comprehensive urban 
policy should address the needs of children for 
preschool child development, for immunization and 
health treatment, for adequate nutrition, for reading 
programs in the early grades. Such a policy should 
examine how parents can best be assisted in the 
education of their children and how continuing and 
caring adult guidance can best be provided where 
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parents or relatives do not provide it. The policy 
should address access to training, higher education 
,and employment opportunities for young adults. It 
should deal with housing opportunities in cities and 
suburbs and how economically disadvantaged 
citizens will be given access to public services on 
terms that will give them the same kinds of 
opportunities as those enjoyed by the more affluent. 

It should also address how, through empowerment 
zones and other economic measures, effective 
incentives will be provided for job creation in inner 
cities and how community development and housing 
initiatives will revitalize neighborhoods. 

The policy should have as a cornerstone those 
measures (such as Head Start, health and nutrition 
programs, metropolitan school and housing 
initiatives) whose effectiveness has already been 
demonstrated. It should be built on values of choice, 
with access to opportunities provided both inside and 
outside central cities. It should leave wide scope for 
community initiatives, share information with states 
and communities about programs that have worked, 
and make use of public-private partnerships. 

The Administration should furnish estimates of 
the costs of such a program, along with a practical 
schedule for implementation. While a comprehensive 
program will be costly, a comparison of the costs now 
being incurred by neglect and of the rising costs of 
relying on prison construction and incarceration may 
serve to further public understanding of the real 
choices facing the American people. 

President Clinton should also discuss candidly 
the barriers that continued racial prejudice and 
misunderstanding pose to constructive solutions to 
our urban problems and the ways in which we can 
surmount barriers of racial prejudice and fear. 

6. Revitalize the Equal Employment 
Opportunity Commission 
We recommend that the President make 
revitalizing the Equal Employment 
Opportunity Commission a high priority for 
his Administration. 

Revitalizing the Equal Employment Opportunity 
Commission (EEOC) is critical for effective civil 



rights enforcement, with new leadership at the 
agency an important first step. Although the 
President has appointed a Chair, Vice-Chair, and a 
new Commissioner to the EEOC, he has yet to name a 
General Counsel. This position should be filled as 
soon as possible. With the change in personnel 
should come changes in agency policy. First, the new 
leaders should commit themselves to using systemic 
approaches to law enforcement, such as class action 
lawsuits. Second, the EEOC should work with 
representatives of various advocacy and constituent 
groups to establish strong mechanisms accompanied 
by appropriate safeguards for alternative dispute 
resolution. Mediation and conciliation processes that 
produce fair settlements of discrimination 
complaints can reduce the backlog and help restore 
public confidence in the effectiveness of the agency. 
Third, it continues to be important for the EEOC to 
issue guidance to employers about unresolved issues 
relating to employment protections. Finally, the 
EEOC should take assertive positions in its 
regulations, policy guidelines and litigation, to ensure 
that federal anti-discrimination laws accomplish 
their remedial purposes. 

7. Revitalize the United States Commission 

on Civil Rights 

We recommend that the President make 

revitalizing the United States Commission on 

Civil Rights a high priority for his 
Administration. 

The U.S. Commission on Civil Rights, which 
served as America’s conscience during the 1960s and 
1970s to help remedy decades of ii\justice, has in 
recent years suffered a dramatic loss of stature and 
direction. President Clinton has taken steps to begin 
the agency’s revitalization by appointing a new Chair. 
He should continue these efforts by seeking new 
Commissioners to fill his remaining appointments 
who will bring expertise, stature and the drive to 
have the agency once again play a leadership role in 
civil rights. As the U.S. Commission regains its 
competence and independence, additional funding 
should be sought for it by the Administration, and 
consideration should be given to additional 
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legislative steps to assure the agency’s independence. 

The newly revitalized Commission, by combining 
its fact-finding powers with a renewed sense of 
mission, could again become a significant voice in 
identifying and seeking solutions to the problems 
confronting the nation in the field of civil rights. The 
new Commission should re-incorporate as a mqjor 
part of its mission frequent evaluations of federal 
civil rights policies and enforcement. 



Federal Civil Rights Policies 
and Remedies 

8. Provide Necessary Tools for Enforcement 
We recommend that the President send a 
clear message to all federal departments and 
agencies that he expects civil rights laws to be 
enforced by ensuring that the agencies receive 
the tools needed to perform law enforcement 
and to implement appropriate monitoring 
and information collection policies. 

The decline of civil rights enforcement during 
the 1980s was marked by a diminution of resources to 
perform law enforcement, failures to investigate and 
monitor, and the failure by enforcement agencies to 
collect the data necessary to assess compliance with 
civil rights laws. 

Effective law enforcement is not possible 
without adequate resources. A critical task for the 
Clinton Administration is to ensure that the civil 
rights law enforcement agencies have the tools 
needed to perform their mission. 

This does not necessarily mean significant 
increases in agency appropriations. When statistical 
data is collected and analyzed properly, the agency 
may detect patterns or practices that can be 
investigated and resolved more efficiently than on a 
complaint-by-complaint basis. When agencies 
establish effective mechanisms for early resolution of 
cases through conciliation or other means of 
alternative dispute resolution, they save the costs of 
later investigation and enforcement. When 
department and agency heads provide clear 
regulatory guidance on the steps needed to comply 



with the law, and make clear their willingness to 
employ sanctions against violators, many institutions 
will comply without the need for protracted agency 
litigation. 

In addition, investing in the professional 
development needed to assure that staff possess 
skills in statistical analysis, negotiation, dispute 
resolution, and other areas, will pay dividends in cost 
effective performance. 

In the end, of course, ineffective enforcement, 
which permits discrimination to continue, causes 
additional economic loss to the nation in wasted 
potential. 

For all these reasons, President Clinton should 
make clear his intention to ensure that all federal 
civil rights agencies have the tools needed to perform 
their mission effectively. 

9. Use Affirmative Remedies for Violations 
of Civil Rights Laws and Encourage Use of 
Affirmative Action Plans 
We recommend that the President direct the 
departments and agencies of the federal 
government to continue to use affirmative 
action remedies for violations of the civil 
rights laws and to encourage the use of 
voluntary affirmative action plans. 

The foundation stones of federal affirmative 
action policy were developed on a bipartisan basis 
during the Kennedy, Johnson, and Nixon 
Administrations. Court decisions validating 
affirmative action policies that are fairly and 
carefully drawn have been rendered by federal judges 
appointed by every President from President 
Eisenhower to the present day. Nevertheless, in 
recent years, the issue has been politicized. 

Both Presidents Reagan and Bush contended 
that civil right rights policy should be based on a 
“colorblind” standard. That standard erroneously 
assumed that the legacy of past discrimination has 
been erased, and that America no longer has any 
obligation to continue to work to overcome the 
consequences of legal inequity that has existed for 
more than a century. 

By contrast, President Clinton appears to 
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understand that the long legacy of discrimination 
remains, and is unlikely to be eradicated without 
affirmative steps by government and the private 
sector to increase opportunity in education, 
employment, and housing. 

Federal policy should encourage affirmative 
action designed to address past discrimination and to 
promote opportunity, both as remedies for violations 
of the civil rights laws, and as voluntary plans 
implemented to further the legitimate business 
objectives of employers. Efforts also should be 
undertaken to implement policies that promote, 
rather than discourage, opportunities for minorities 
and women to develop and own businesses. 
Affirmative action policies should continue to ensure 
that merit principles will not be eroded. 

In addressing this issues, President Clinton will 
likely encounter resistance from members of the new 
Republican majority in Congress, which has voiced 
support for the elimination of minority set-asides and 
other affirmative action remedies. In addition, the 
courts continue to hear challenges to minority 
scholarships and minority business set-aside 
programs. The President needs to hold fast to a 
commitment to affirmative remedies to increase 
opportunities for full participation in our society. In 
doing so, he should seek assistance from all the 
sources (including legislators such as Senator Dole, 
and business leaders) that helped defeat the effort to 
repeal the Executive Order on Government Contracts 
in the 1980 s. 

10. Further Equal Educational Opportunities 
a. We recommend that the President direct 
the Departments of Justice and Education to 
provide guidance on the appropriate criteria 
for deciding whether school districts have 
reached unitary status. 

In prior reports, the Commission has stated its 
view that school desegregation decrees should not be 
dissolved until all vestiges of prior discrimination 
have been eliminated. These vestiges include housing 
discrimination, as well as educational deficits that 
continue as a result of prior school desegregation. 

As the Commission has noted in previous studies, 
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school desegregation remedies, when properly 
implemented, have been an important tool in 
improving the educational performance of minority 
children and providing them with access to higher 
education and employment opportunities. To permit a 
return to segregation would place nugor barriers in 
the path of the Clinton Administration’s professed 
goal of preparing all children for the education and 
employment challenges of the next century. 

Critical questions still remain concerning the 
dissolution of desegregation orders and government 
policy in this area. The Departments of Justice and 
Education should provide guidance on the 
appropriate criteria for deciding whether school 
districts have reached unitary status. Such guidance 
should make clear that states and school districts are 
responsible for eliminating as far as practicable the 
housing and education vestiges of segregation. 
b. We recommend that the President direct 
the Department of Education to vigorously 
monitor implementation of new provisions of 
the Elementary and Secondary Education 
Act designed to ensure that children with 
limited English proficiency (LEP) are not 
denied educational services under Title I. 
Inflation and years of neglect by government 
officials in prior administrations have taken a large 
toll on programs to provide services to language 
minority students. At the same time, the population 
of children with limited English proficiency 
continues to rise. Serious attention to the needs of 
this growing population is necessary. 

Despite the fact that they are eligible for 
educational services, there is evidence that language 
minority students are not being adequately served. 
For example, in many instances, language minority 
students are inappropriately placed in special 
education classes solely because of their limited 
English language skills. 

Accordingly, the federal government must take 
the lead in vigorously monitoring implementation of 
new provisions of the Elementary and Secondary 
Education Act designed to ensure that LEP children 
are not denied the educational services to which they 
are entitled. 
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c. We recommend that the President direct the 
Department of Education to institute an 
investigation of the ways in which tracking 
and ability-grouping deny equal educational 
opportunity to minority students, and provide 
guidance to states and local school districts on 
how to eliminate violations and substitute 
nondiscriminatory policies that are 
educationally sound. 

In-school segregation is an acute problem even 
in school districts that have been under court order 
to desegregate school buildings. Devices that easily 
lead to in-school segregation include tracking and 
other forms of ability-grouping, which result in 
isolation of students for significant portions of the 
school day on the basis of race and socioeconomic 
status. 

With few exceptions, ability-grouping routinely 
denies educational opportunity to children of color, 
LEP children, and children from low-income families, 
for these children are disproportionately tracked into 
lower-achieving classes. Although proponents of 
ability-grouping justify the practices on educational 
grounds, increasingly, researchers have determined 
that tracking and other practices work significant 
harm on children in the “lower” tracks, while yielding 
scant, if any, real improvement in achievement for 
those in the “higher” tracks. Moreover, the 
underlying methods to select children for tracks 
(including assessment instruments and teacher 
evaluations) may themselves be culturally or racially 
biased. 

Finally, educationally sound instructional 
approaches are available as an alternative to 
tracking. They are premised on the belief, now 
commonly accepted by educators and policy-makers, 
that all children can learn advanced, challenging 
academic content. These efforts, which focus on 
improving teacher and school expectations for 
disadvantaged students, include intensive teacher 
training, cooperative learning and team projects, 
tutoring, and extended time on task (e.g., before and 
after school programs). 



11. Defend Minority Opportunity Districts 
We recommend that the Department of 
Justice defend vigorously Congressional 
districts drawn up with the purpose of 
enhancing the electoral influence of minority 
citizens and assuring that all citizens will 
have the opportunity to elect the candidates 

of their choice. 

The Supreme Court’s decision in Shaw n Reno, 
which upheld the right of five white plaintiffs to 
challenge North Carolina’s redistricting plan as 
unconstitutional, has spawned numerous 
constitutional challenges to Congressional districts 
designed to enhance the voting influence of minority 
citizens, as well as much well-publicized rhetoric and 
commentary denouncing such districts as “racial 
apartheid.” Much of this rhetoric ignores the long 
history of racial discrimination against minority 
citizens and the persistence of racially polarized 
voting patterns. Absent affirmative efforts to enhance 
their voting influence, minorities in many states will 
continue to be shut out of opportunities to elect 
candidates of their choice. 

Assistant Attorney General Deval Patrick has 
demonstrated his commitment to aggressive 
enforcement of the Voting Rights Act by establishing 
a voting rights task force that will involve the Justice 
Department in court challenges in these cases. We 
urge the Department to defend vigorously minority 
opportunity districts in court, and to educate the 
public on the continuing need for positive action on 
voting rights. 

12. Enforce National Voter Registration Act 
We recommend that the Clinton 
Administration ensure compliance with, and 
aggressively defend against assaults to, the 
National Voter Registration Act 

The National Voter Registration Act (endorsed by 
the Commission in 1991 and 1993) is intended to 
increase electoral participation by eliminating 
existing barriers to voter registration. The Act will 
play an important role in restoring faith in the 
democratic process by enlarging the pool of voters as 
well as by ensuring that registration processes are 
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implemented in a nondiscriminatory manner. It is 
critical that the Clinton Administration move quickly 
not only to ensure compliance with the Act, but also 
to aggressively defend against efforts to nullify the 
Act’s protections. 

13. Promote Public and Private Efforts to 
Meet Challenges Posed by Inter-group 
Tensions and Conflicts 

We recommend that the President use his 
bully pulpit to promote public and private 
efforts to meet the challenges posed by inter- 
group tensions and conflicts. He and his 
cabinet should identify initiatives that have 
been successful in reducing prejudice, 
building democracy, encouraging citizen 
action, and other training and education 
outreach measures designed to address the 
causes and consequences of these conflicts. 
In its 1993 report, the Commission stated that the 
dismal state of ethnic and race relations was a critical 
domestic issue confronting the nation, and noted that 
the growing tensions between groups threatened to 
undermine the nation’s economic and moral progress. 

The problems of inter-group tensions and 
conflicts have, if anything, grown worse and need to 
be addressed immediately. The U.S. Commission on 
Civil Rights and the Department of Justice’s 
Community Relations Service, as well as other 
agencies, have roles to play in addressing the causes 
and consequences of these tensions and conflicts. 
Private organizations (including this Commission) 
certainly would respond to a call to provide 
assistance in this effort. 

14. Support Challenges to Proposition 187 
We recommend that the United States be 
prepared to intervene in support of plaintiffs 
challenging California’s Proposition 187. 

In Ply lerv. Doe, 457 U.S. 202 (1982), the 
Supreme Court held it was unconstitutional for the 
state of Texas to deny a free public education to 
children of undocumented aliens. The Justice 
Department participated in the case at the lower 
court level, arguing successftdly that Texas’s actions 
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unconstitutionally denied equal opportunity to such 
children. 

A new threat to equal opportunity and to the 
Court’s Plyler decision has been raised by 
California’s recently enacted Proposition 187, which 
would deny public education, non-emergency health 
care, and social services to undocumented 
immigrants. By intervening in the court challenges to 
Proposition 187, the United States can raise federal 
constitutional and statutory arguments to counter 
the threats posed by the California measure. 
Accordingly, we recommend that the United States 
be prepared to join in the court challenges to 
Proposition 187 in support of the plaintiffs. 

15. Support the ADA 

We recommend that the President support the 

continued strength of the Americans with 
Disabilities Act. 

In 1991, we applauded the passage of the 
Americans with Disabilities Act (ADA), noting that 
the ADA should help change the way America treats 
persons with disabilities, thereby paving the way for 
greater participation by disabled citizens in all 
aspects of society. 

In the wake of the November 1994 elections, 
attacks on the ADA and on disability civil rights have 
surfaced, threatening the fulfillment of the promises 
of the Act. The response of the Clinton 
Administration will be a gauge of the extent and 
depth of the President’s support of disability rights. 
We urge the President to work vigorously to protect 
the civil rights of persons with disabilities, and to 
support the continued strength of the ADA 



New Legislative Remedies 

16. Close the Minority Health Gap 

We recommend that the President make 
improving minority health and closing the 
health gap between whites and minorities a 
national priority. 

Because minority Americans are less likely than 
other groups to be covered by private health plans, 
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universal health benefits coverage should have a 
substantially beneficial impact on minorities, expand 
their access to health care, and thereby help reduce 
the health gap. 

Accordingly, we urge the President to rally from 
the temporary setback imposed by the failure to 
enact a health care initiative during his first two 
years, stand behind his early pledge to reform the 
country’s health care system, and propose measures 
that will address the critical health needs of the poor 
and disadvantaged. 

17. Ensure that New Legislation Does Not Impair 
Civil Rights Programs and Safeguards 
We recommend that Congress take steps to 
ensure that legislation designed to reduce 
regulation or accomplish other legitimate 
legislative objectives does not impair civil 
rights programs and safeguards. 

Nowhere in the Republican “Contract with 
America” is there an explicit guarantee that the 
party will take necessary legislative steps to end 
discriminatory practices and secure the equal 
protection of laws to all persons. To the contrary, 
several of the proposals contain provisions that may 
work to impair civil rights enforcement and the 
realization of equal opportunity. For example: 

• In the name of reducing the paperwork burden on 
private industry, the proposed Job Creation and 
Wage Enhancement Act may prevent the 
collection of racial and ethnic data needed to 
enforce the civil rights laws. 

• In the name of eliminating federal mandates to 
states that are not funded, proposed legislation 
may relieve states of obligations that are essential 
to providing equality of opportunity. Even though 
some proposals exempt anti-discrimination laws 
from the prohibition against unfunded mandates, 
the exemption may still allow states to defund 
programs in education, housing, health, or other 
areas that are essential to the exercise of civil 
rights. 

Accordingly, the Congressional leadership should 
establish procedures for examining all legislation to 
which it wishes to give priority, to ascertain its effect 



on civil rights. Where there is a potential adverse 
impact, the legislation should be deferred until 
adequate civil rights protections are devised. 

18. Strengthen Congressional Equal 
Employment Policies 

We recommend that Congress take steps 
immediately after the commencement of the 
104th Congress to strengthen its internal 
equal employment policies and practices, to 
ensure that such policies and practices wiU 
be implemented with respect to all its 
employees, and in particular with new hires, 
and to report to the public by June 1995 on 
the results of its efforts. 

Members of both parties in Congress have 
spoken for years about the need to apply equal 
employment laws to the Congress itself. While the 
“Contract with America” calls for the application of 
certain enumerated anti-discrimination laws to the 
House, this should not be allowed to stand as 
unfulfilled campaign rhetoric; it is essential that 
these laws be enforced with respect to both Houses. 
For example, Congress is now in the process of 
making the largest number of new hires in many 
decades (perhaps ever). The leadership of both 
Houses should establish appropriate procedures to 
ensure that persons often excluded from positions of 
responsibility — blacks, Latinos, Asian Americans, 
women, disabled persons, older persons — are 
considered for all positions. The leadership should 
collect information and publish a report on the 
results of its equal employment opportunity efforts by 
June 1995. 

19. Support Passage of Pending Litigation on 
Equal Remedies, Justice for Wards Cove 
Workers, and Equal Employment Opportunity 
We recommend that the President support 
passage of the following civil rights 

legislation: 

The Equal Remedies Act 
The Equal Remedies Act would ensure that 
victims of intentional, on-the-job discrimination on 
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the basis of gender, religion, and disability receive 
full damages to compensate their losses. The Civil 
Rights Act of 1991 places an arbitrary cap on 
damages for victims of such discrimination — a cap 
that does not exist for victims of race or national 
origin discrimination. The Equal Remedies Act will 
remove the damages cap and so establish for all 
groups the full range of remedies that only some now 
eqjoy. The availability of damages coupled with 
stronger alternative dispute resolution procedures at 
the EEOC may provide real incentives for out-of-court 
settlements of meritorious discrimination claims. 

The Justice for Wards Cove Act 

The Justice for Wards Cove Act is also designed 
to eliminate a loophole created by the Civil Rights 
Act of 1991. That Act reversed the Supreme Court’s 
1989 Wards Cove decision for all Title VII claims 
except for those of the original plaintiffs in that case. 
Simple fairness requires that the Wards Cove workers 
be covered by the new legal standard created by the 
Civil Rights Act of 1991, and receive the protection of 
that law. 

The Employment Non-Discrimination Act 

The Employment Non-Discrimination Act is new 
legislation modeled after Title VII of the Civil Rights 
Act of 1964 and is designed to cover the same entities 
as Title VII without disturbing Title VII’s protections 
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against discrimination based on race, color, national 
origin, gender, and religion. The Act prohibits 
employers from discriminating against any employee, 
gay or heterosexual, based on that employee’s 
perceived or actual sexual orientation. (Unlike Title 
VII, however, employers would not be required to 
justify neutral practices that have a disparate impact 
on people of a particular sexual orientation or to 
engage in affirmative action.) 

Introduced late in the 103rd Congress, the Act 
received support from an impressive coalition of civil 
rights groups, gay rights groups, religious groups, 
women’s groups, and Democratic and Republican 
members of Congress. Endorsement of the Act would 
demonstrate a firm commitment to ensuring and 
expanding equal employment opportunity for all. 

Finally, we recommend that the President, the 
Congress, the Attorney General, the Assistant 
Attorney General for Civil Rights, the 
Secretaries of the Departments of Health and 
Human Services and Housing and Urban 
Development, and the Chairs of the Equal 
Employment Opportunity Commission and the 
U.S. Commission on Civil Rights, and other 
appropriate sub-cabinet and agency officials 
review and give serious consideration to the 
recommendations of the authors of the 
working papers in Part Two of this report. 



33 



27 






Chapter III 



Part One: Recommendations of the Commission 



Endnotes 



1 The New York Times, December 15, 1994, pp. Al, 24. 
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Minority Poverty: 

The Place-Race Nexus and the Clinton 
Administration's Civil Rights Policy 1 

by George Galster 



I. Introduction 

For millions of Americans the hallowed social 
premise of equal opportunity has been reduced to 
ashes as surely as many neighborhoods in South 
Central Los Angeles. For none has this been more true 
than racial-ethnic minority groups living in central 
cities of our larger metropolitan areas. Economic 
opportunity has increasingly become attenuated for 
them because they have had to confront the massive 
industrial dislocations of the postwar era while 
bearing the twin burdens of place and race. The result 
has been an intensifying socioeconomic polarization 
characterized by a staggering incidence of poverty 
among minority households. 

The essay begins by discussing how the 
traditional civil rights concept of equal opportunity 
needs to be reconfigured in light of the emerging 
geographic realities of metropolitan America. It then 
illustrates the extent and intransigence of racial and 
ethnic inequalities by reviewing data on education, 
employment, and earnings from the last two 
decades. 2 The source of these inequalities is explored 
by analyzing evidence on how both place and race 
limit minorities’ opportunities. Finally, the essay will 
critique how well the civil rights policy approaches of 
the Clinton Administration (specifically: (1) fighting 
housing and lending discrimination; (2) 
deconcentrating low-income households; and (3) 
encouraging stable residential integration) have 
responded to this diagnosis of the problem of 
minority poverty. 







II. The Concept of Equal 
Spatial Opportunity 

Consider first what is meant by “opportunity.” I 
view opportunity as having dimensions of both 
process and prospects. The process dimension of 
opportunity refers to the way in which markets, 
institutions, and service delivery systems (for 
example, the social welfare or educational system, 
legal and illegal labor markets, criminal justice 
system, or housing market) utilize and modify the 
indelible endowments and acquired characteristics 
of those who participate in these markets, 
institutions, and systems. The way people are treated 
by the entire panoply of markets, institutions, and 
systems with which they may come in contact in ways 
affecting their socioeconomic advancement I will call 
the “opportunity structure.” 

The prospect dimension of opportunity refers to 
the prospective socioeconomic outcomes (likely 
streams of future income or status) that people 
perceive will transpire were they to make particular 
decisions regarding education or labor force 
participation, for instance. These estimated 
outcomes will be influenced both by the person’s 
indelible endowments (race, for example) and by 
acquired attributes (education, for example). But 
they are also shaped by the person’s subjective 
perceptions of how the opportunity structure will 
judge and (perhaps) transform these attributes. 

When we, as a society, speak about “equal 
opportunity,” we typically do not mean equal 
socioeconomic outcomes (estimated or actual), but 
rather that: (1) those with equal endowments should 
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be treated equally as they interact with the 
opportunity structure, and (2) some endowments 
(such as race), that are not the same across 
individuals, should not be used by the opportunity 
structure as a basis for unequal treatment. Put 
differently, the conventional notion of equal 
opportunity focuses on the process dimension. 

I believe that this focus on process is 
appropriate, but is not carried to its logical 
conclusion. That is, the conventional definition of 
“equal opportunity” overlooks the geographic 
dimension. 3 It says that the markets and institutions 
with which people come in contact should treat them 
equally, without regard to race or gender, for 
instance. But what if some people find it difficult to 
access particular markets or institutions because 
they reside far from them? What if some have equal 
access, but the resources available to and policies 
promulgated by these markets and institutions are 
very different from those that others access? Clearly, 
if we are to take equal opportunity seriously, we must 
introduce a geographic element. 

The conventional concept of equal opportunity 
should be expanded beyond “equal treatment of 
equals in a given market or institution” to include 
either: 

• Markets and institutions having equivalent 
resources and policies across metropolitan areas, 
or 

• Households having equal abilities to reside in the 
particular locations in a metropolitan area where 
they deem the markets and institutions most 
desirable. 

This expanded view of equal opportunity forces 
one to ask new questions. 4 How unequal are markets 
and institutions across metropolitan geography? How 
confined are households to certain areas of residence 
and, thus, to particular markets and institutions? 
What are the resulting differences in the 
environments in which people of various 
backgrounds make choices about school, work, 
fertility, and crime? In the following sections of this 
essay I will try to provide some answers. 



III. Racial-Ethnic 

Inequalities in Education, 
Employment, Earnings, 
and Poverty 

Inequalities among groups defined by racial and 
ethnic status can be measured along many 
dimensions. Here I focus on four crucial and 
interrelated dimensions of socioeconomic status: 
education, employment, earnings, and poverty rates. 
Each dimension reveals not only current wide 
interracial disparities, but also ones that typically 
have persisted or even grown over the last two 
decades. The disparities are particularly striking in 
metropolitan areas. 

A. Education 

Fundamental changes have taken place in the 
nation’s economy in the last two decades, most 
dramatically the decline in high-wage manufacturing 
employment and the growth in both low- and high- 
wage service-sector employment. The burgeoning 
service-sector employment appears bifurcated: jobs 
either lack adequate pay, benefits, and chances for 
advancement, or they require considerable skill or 
substantial educational credentials. 6 Considering the 
increasing importance of education, the statistics 
concerning interracial disparities in school 
attainment are sobering. 

Table 1 shows secondary school dropout rates for 
those between the ages of 16 and 19, for whites, 
blacks, and Hispanics during the last two decades. 
Although dropout rates for both whites and blacks 
have declined modestly, those for Hispanics have 
remained roughly the same. Interracial disparities in 
dropout rates can be seen either by taking ratios of 
figures or their differences; both are presented in 
this and subsequent tables. In both relative and 
absolute terms the black versus white gap in dropout 
rates narrowed slightly from 1972 to the mid-1980s, 
but has remained constant since. By both measures it 
has widened progressively between Hispanics and 
whites. Today, black youths are 60% more likely to 
drop out of secondary school than whites; Hispanic 
youths are 290% more likely. 
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The situation is especially bleak for students in 
large, central city school districts. As shown in Table 
2, the dropout rates in such districts are well above 
the national average of 11%. Indeed, the dropout rate 
in the nation’s 47 largest urban school districts 
combined is almost twice the national average. 6 Not 
surprisingly, all these districts enrolled large 
majorities of non-white students. 7 

College completion rates, as shown in Table 3, 
also evince wide, rigid disparities. Higher fractions of 
all three racial-ethnic groups graduate from college 
now than 20 years ago. The fraction has grown in 
absolute terms more rapidly for whites, however, 
resulting in an ever-growing difference in completion 
rates for higher education, especially between whites 
and Hispanics. 8 This gap is partially explained by the 
interracial differences in secondary school dropout 
rates, but not completely. Even among high school 
graduates, college completion rates evince wide 
racial differentials. For illustration, by 1989 only 
11.8% of black high school graduates had also 
graduated from college; the corresponding 
percentage for all persons was 2 1.1. 6 

B. Employment 

As in the case of educational attainment, 
conventional indicators of labor market activity have 
evinced significant and steadfast racial-ethnic 
disparities over the last two decades. Table 4, for 
example, shows that for all three racial-ethnic groups, 
the percentage of their population 16 years and older 
who are gainfully employed has gradually increased. 10 
The gap between whites and Hispanics has remained 
around two percentage points throughout the period; 
an even larger seven percentage point gap has 
persisted between whites and blacks. 

Employment disparities appear even more 
dramatic when unemployment rates are examined. 
Table 5 shows, for example, that Hispanics’ absolute 
unemployment rates have consistently remained at 
least three percentage points higher than whites’. 
This translates into a relative difference of over 70%. 
The gap for blacks has been twice as large in both 
absolute and relative terms." 
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Some of these differences in labor market 
activity are, of course, related to the aforementioned 
gaps in educational attainment. But this is hardly the 
complete story, as Table 6 suggests. The upper panel 
of Table 6 shows that blacks and Hispanics of either 
gender have higher unemployment rates than whites 
of the same educational attainment. For black and 
Hispanic men the gap in unemployment rates grows 
relatively higher as the educational attainment 
category increases. Place of residence also matters, 
as data in the bottom panel of Table 6 indicate. For 
black men and women and Hispanic women the 
unemployment gap with whites is substantially 
higher among central city residents than among 
those living in the suburbs. 

C. Earnings 

For many, the socioeconomic bottom-line is 
represented by the third dimension of interracial 
polarization: earnings. Table 7 portrays the severe 
and amazingly persistent pattern of income 
inequality among whites, blacks, and Hispanics. 
Consistently throughout the last two decades the 
median household income (in inflation-adjusted 
terms) of blacks has remained about 59% of that 
earned by whites; the median figure for Hispanic 
income is 72% of that earned by whites. In absolute 
dollar differences the black-white median income 
gap stands at more than $12,000; the Hispanic-white 
gap is more than $8,000. Both gaps have grown in 
real terms during the period. 

D. Poverty Rates 

A similar portrait is painted by statistics on 
poverty rates. Table 8 shows that black families have 
maintained a poverty rate that is roughly three-and- 
a-half times (20 percentage points higher than) the 
poverty rate of white families. By comparison, the 
Hispanic rate is roughly three times higher (16 
percentage points more) than that of whites. 

Once again, some of these interracial disparities 
can be traced to differences in educational 
attainment, but crucial gaps remain. In their 
pathbreaking study of earnings changes over the last 
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decade, Harrison and Gorham found that high school 
educated blacks experienced a 34% increase in their 
number who worked in jobs paying at less than the 
poverty level; the figure for comparable whites was 
only 24%. As for college graduates, 20% of blacks in 
1987 still worked under the poverty line, whereas 17% 
of such whites did so; 13% of blacks earned more 
than $35,000 annually, whereas 26% of whites did so. 12 

Taken collectively, the foregoing statistics paint a 
sobering picture of severe and persistent racial- 
ethnic disparities in the key educational, 
employment, earnings, and poverty characteristics 
that embody socioeconomic status. The following 
section explores the cause of this situation; 



IV. The Place-Race Nexus 
and the Causes of 
Minority Poverty 

Given this overview of the statistics of inequality, 
I turn to their causes: the place-race nexus. Members 
of racial-ethnic minority groups disproportionately 
face a metropolitan spatial pattern of markets and 
institutions that substantially constrains their 
mobility within socioeconomic strata. Some of the 
most important place-based constraints are: 
segregated housing; lack of positive role models as 
neighbors; limitations on capital; inferior public 
services; lower-quality public education; more 
violent, drug-infested neighborhoods; and impaired 
access to employment and job-related information 
networks. As if these spatial penalties were not 
enough, racial-ethnic minorities face the additional 
burdens of discrimination in a variety of markets. 
Some forms of discrimination tend to lock minorities 
into particular spatial niches; others tend to erode 
the socioeconomic payoffs from certain market 
choices and preclude other choices altogether. Put 
differently, minorities generally lag behind Anglos 
economically because of more limited opportunities. 
That is, the choices they make regarding education 
and work and the socioeconomic payoffs that they 
gain from such choices are subjected to a more 
restrictive set of spatial and racial constraints. This 



phenomenon I call the “place-race nexus.” 

My view represents a synthesis of what has been 
seen as “demand-side” versus “supply-side” 
explanations of minority poverty. 13 The former, 
articulated in its most recognized form by Wilson, 14 
argues that technological and geographic changes in 
the structure of American industry have reduced the 
demand for lower-educated laborers, especially 
central city African American males. The latter, 
presented forcefully by Mead, 16 posits that young 
African Americans have substantial employment 
possibilities at or above minimum wage, but choose 
not to supply such labor. Such supply limitations 
reputedly arise because of defeatist attitudes about 
the chances of economic advancement and/or of 
avoiding discrimination. 

In order to substantiate the importance of the 
place-race nexus, I turn to a fuller development of 
the notions of place and race constraints on 
economic opportunities in the next two sections. 



V. Place Constraints on 
Opportunity 

The place component of opportunity refers to the 
geographically varying set of constraints associated 
with markets, institutions, and systems in a 
metropolitan area that limit minorities’ personal and 
intergenerational socioeconomic advancement. This 
spatial structure (what I have called the metropolitan 
opportunity structure) has eight key components: 
housing market, political system, social system, 
criminal justice system, social service deliveiy system, 
educational system, labor market, and finance 
market. Below I describe each of these components, 
how they vary across space, and the sorts of 
constraints they may present disproportionately to 
racial-ethnic minorities as a result. 

A. Housing Market 

The housing market component of the 
metropolitan opportunity structure involves the 
construction, maintenance, alteration, and pricing of 
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housing, local land use and building codes, and 
systems for the marketing and transfer of residential 
properties. 

Where one lives is perhaps the most fundamental 
component of the opportunity structure because it 
significantly influences every other component. 
Unfortunately, the racial dimension of American 
metropolitan housing markets may be summarized 
with two words: segregation and centralization. 

It is conventional to measure segregation with a 
“dissimilarity index,” which shows how evenly various 
racial-ethnic groups are spread across neighborhoods 
within metropolitan areas. A score of zero on this 
index indicates that the proportion of any particular 
group is the same across all neighborhoods 
(“integration”); a score of 100 indicates that every 
neighborhood has residents of only one particular 
group (“complete segregation”). As Table 9 shows, 
virtually all of our mqjor metropolitan areas where 
large numbers of minorities live are highly segregated. 
Although there have been modest reductions in 
white-black and Anglo-Hispanic segregation since 
1980, there has been little change since I960. 16 

Moreover, minorities not only tend to live apart 
from whites, but their residences tend to cluster in or 
near the older, core municipality of the metropolitan 
area. Even though more minorities than ever live in 
suburbs, they remain relatively as clustered near the 
core as ever, because whites have increasingly moved 
out of the core and inner-ring suburbs and into 
metropolitan fringes. 17 

The cause of this phenomena are complex. 
Suffice it to note here that interracial economic 
disparities, housing stocks increasingly separated 
into homogeneous value or rent groupings, most 
Anglos preferences for predominantly Anglo 
neighborhood racial composition, and illegal racial 
discrimination all contribute. 18 

More importantly for the purpose at hand, both 
segregation and centralization erect distinct 
obstacles to the socioeconomic advancement of 
minorities. Segregation can contribute to inter-group 
disparities in at least four ways. 19 First, separate 
informal networks and formal institutions serving the 
minority community, because they have a narrower 



0 




scope and base of support, will have fewer financial, 
informational, and human resources to draw upon; 
therefore they will offer inferior options for the 
development of human capital and the discovery of 
alternative employment possibilities. Second, 
isolation can encourage and permit the development 
of distinct subcultural attitudes, behaviors, and 
speech patterns that may impede success in the 
mainstream world of work, either because they are 
counterproductive in some objective sense or 
because they are perceived to be so by prospective 
white employers. Third, an identifiable, spatial labor 
market may be formed in the minority community 
and attract employers offering only irregular, low- 
paying, dead-end jobs. Fourth, interracial 
competition and suspicions are abetted, encouraging 
the formation of discriminatory barriers in many 
markets, as we shall see below. 

The primary means by which the centralized 
pattern of minority residence affects minority well- 
being are twofold. First, minorities’ employment 
opportunities will be restricted in light of progressive 
decentralization of jobs (especially those paying 
decent wages only with modest skill requirements) in 
metropolitan areas. The ability of minorities to both 
learn about and commute to jobs declines as 
proximity to them declines. 20 Second, as we shall see 
below, location in central city more likely confronts a 
financially distressed municipality and public school 
system. This means that inferior public services 
despite high tax rates may be the unenviable 
situation facing centralized minorities. 

The statistical evidence makes it clear that 
minority households are significantly affected by the 
constraints imposed by segregation and centralization. 
One study estimated, for example, that racial 
segregation increases the probability that a young 
black man does not work by as much as 33%, and the 
probability that a young black woman heads a single- 
parent family by as much as 43%. 21 Other studies found 
that if we could cut segregation by 50%, the median 
income of black families would rise 24%, 22 the dropout 
rate would fall by over three-fourths, and poverty rates 
for black families would drop 17%. 23 



35 



45 






Chapter IV 



Part Two: Minority Poverty 



B. Political System 

The political system refers to the structure of 
local political jurisdictions, their fiscal capacities, 
and the types of power minority groups exert in 
them. A notable feature of most American 
metropolitan areas is their jurisdictional 
fragmentation: numerous municipalities, school 
districts, counties, and special-purpose districts 
subdividing the landscape into a complex, sometimes 
overlapping patchwork of jurisdictional boundaries. 

The primary way that this fragmentation raises 
constraints for minorities is by intensifying income- 
class spatial segregation and attendant fiscal 
disparities among jurisdictions. Middle-income and 
upper-income suburbs limit the residential options of 
lower-income households by adopting restrictive 
land-use and housing policies. This residential 
segregation of income classes by jurisdiction leads to 
large disparities in fiscal capacity, especially when 
coupled with increasingly aggressive competition for 
employment between districts. 24 In turn, because of 
the economic polarization between whites and 
minorities, income class segregation in the context of 
jurisdictional fragmentation ultimately constrains 
the quality of education and other public services 
and the number of municipal employment options 
available to minorities. The coincidence of race-class 
segregation produces powerful racial effects as well, 
as we shall see below. 

The political coalitions that control local 
governments can have significant influences on 
urban opportunities through their hiring practices, 
regulations, and contract awards. Minority power in 
urban governance varies dramatically from city to 
city. Further, the ability of minorities to convert 
power into avenues for economic advancement for 
large numbers of their constituents also varies widely 
across cities. 26 

C. Social Systems 

Social systems consist of voluntary associations 
and social institutions at the neighborhood level, 
interpersonal networks, and community norms and 
values. An individual’s neighborhood can provide a 
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variety of institutional and interpersonal contacts 
that promote social mobility. Informally, neighbors 
can provide information about educational or 
employment opportunities and implicit support for 
norms and behaviors conducive to advancement. 
Formal association within the community can play 
important roles in stabilizing and mobilizing 
economic, social, and psychological resources for 
advancement. 26 

Quantification of local social systems is 
problematic. Nevertheless, numerous qualitative 
studies have concluded that, in many minority 
neighborhoods of many metropolitan areas, these 
social systems have become (or are rapidly 
becoming) dysfunctional. 27 In these areas, kin, 
friends, and community organizations are becoming 
less able to provide, in times of temporary financial 
distress, the material assistance needed to prevent 
more serious spells of poverty, or even hopelessness. 28 
Some researchers see an exodus of middle-income 
minority residents from neighborhoods inhabited by 
lower-income residents, leaving the latter bereft of 
role models to raise aspirations and legitimize 
participation in the labor force. 29 Others see crack 
cocaine as debilitating many potential role models 
and overwhelming extended kinship support 
networks. 30 

In their pathbreaking investigation, Fernandez 
and Harris analyzed data on a variety of social 
contacts by African Americans living in Chicago 
census tracts where 20% or more of the residents 
were classified as poor. 31 They found that, 
independent of one’s own economic status, the 
percentage of poor residents in one’s neighborhood 
provided an important determinant of a variety of 
social contacts. African American women living amid 
concentrations of low income people had fewer 
church contacts, less frequent and deep 
interpersonal contacts, and a smaller percentage of 
“mainstream” friends, those who were well-educated, 
employed, and not on public assistance. African 
American males evinced a similar relationship for 
contacts with political and social institutions and 
“mainstream” friends. 32 As an illustration of the 
magnitude of these powerful neighborhood effects, 
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nonworking poor men and women who lived in a 
tract with no other poor individuals had roughly a 
quarter of their friends on public assistance. If they 
lived in a tract comprised completely of poor 
individuals, however, nearly two-thirds of their 
friends were on public assistance. 33 

The foregoing points to the importance of 
concentrations of low income people — above and 
beyond an individual’s low income itself — in 
shaping local social networks. Because of increasing 
spatial concentrations of lower-incoming minority 
populations, minorities bear a disproportionate share 
of socially isolated neighborhoods. 34 Put differently, 
urban minorities are much more likely to have more 
low-income neighbors than urban whites, even when 
the minorities and whites are of the same 
socioeconomic status. As noted above, this means a 
greater erosion of social networks for minorities, and 
thus a more limiting set of constraints on their ability 
to use networks to achieve gains in socioeconomic 
status. But as we shall see below, there also are 
deleterious effects on the local school systems. 

D. Criminal Justice System 

The criminal justice system includes police and 
court procedures and resources, local legal sanctions, 
sentencing practices, and community-based security 
efforts. Although not normally thought of in 
geographic terms, there is reason to believe that it 
operates in different ways across neighborhoods 
within a metropolitan area. 

The criminal justice system in many urban 
neighborhoods seems to be caught in a dilemma, 
either branch of which constrains economic 
opportunities of some individuals. On the one hand, 
police in many neighborhoods have failed to control 
rampant violence, most often associated with the 
drug trade. Such violence can erode social networks 
and discourage residents from working because of 
fear of leaving their homes. On the other hand, 
concentrated policing of such areas and subsequent 
stiff sentencing practices for these convicted may 
have criminalized many (especially youthful) 
offenders. By exposing offenders to the brutality of 



the prison system and branding them with criminal 
records, the criminal justice system may severely 
limit their future life chances. Consider more fully 
both sides of the dilemma. 

African Americans and Hispanics have been 
disproportionately victimized by crimes against 
persons for at least the last two decades. See Table 
10. In 1988, roughly eight out of 100,000 white males 
were the victim, of a homicide while 58 out of 
100,000 black males were victims. The comparable 
figures for white and black females were three and 
13, respectively. 35 

The above statistics can be traced to a complex 
amalgam of deprivation, unravelling social networks, 
gang-related activities, and the use and trafficking of 
drugs, especially crack cocaine. 36 Indeed, the spatial 
coincidence of minority poverty concentrations, 
violent crimes, and criminal drug use and trafficking 
is notable. In Washington, D.C., for example, arrests 
for drug use or possession in 1980 were see times 
higher per capita in neighborhoods having more than 
40% of their residents below the poverty line than in 
nonpoverty areas. From 1980 to 1988 the increase in 
per capita drug arrest rates was eight times greater 
in the former areas. Violent crime rates in these 
concentrated poverty neighborhoods were three- 
times higher than those in nonpoverty ones in 1980; 
the increase in such crimes in the poverty areas was 
almost five times greater from 1980 to 1988. 

The confluence of violence and drugs in certain 
minority occupied neighborhoods creates a host of 
interlocking constraints on residents’ ability to 
enhance their socioeconomic status through 
legitimate means. As noted above, isolation from 
middle class role models increases as “old heads” 
(middle-aged males formerly working full time in the 
legitimate economy) are siphoned off into the world 
of crack dependency, at the same time that new role 
models come to the fore as wealthy, glamorous drug 
lords. Kin networks are shredded by prolonged 
exposure to the consequences of members who abuse 
drugs; perversely, some kin networks serve as 
conduits for teaching drug-culture norms to youths. 37 
Other residents of these crime-ridden neighborhoods 
limit their social contacts and labor force 
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participation out of fear of violent crime. Still others 
have their accumulated financial and human 
resources pillaged by property and personal crime, 
respectively. There thus appears to be an urgent need 
to fight crime and drugs. Unfortunately, the way we 
as a society have chosen to carry out the fight — 
selective neighborhood police sweeps coupled with 
stiff mandatory prison sentencing — has produced 
unintended consequences that impose almost 
insuperable constraints on many minority youths. 

A variety of studies have documented the 
staggering racial differentials in arrest and 
incarceration rates. For example, in New York State 
in 1990, 23% of African American males aged 18-35 
years old were under criminal justice supervision (in 
jail, awaiting trial, or being sought for arrest, or on 
probation or parole); the comparable figure for white 
males was 3%. 38 In mqjor urban areas the figures are 
even more dramatic: 42% of the 18-35 year old 
African American men in the District of Columbia 
and 56% of them in Baltimore were under criminal 
justice supervision on an average day during 1991. 39 
Seventy-three percent of those booked by the Cook 
County (Chicago) Department of Corrections in 1989 
were blacks and 9% were Hispanics. During 1989, 29% 
of the county’s black male population aged 20-29 
years were jailed at least once, compared to 6% of 
Hispanics, and 4% of white males of similar ages. 40 

The psychological consequences of prolonged 
incarceration and stigmatization are probably 
profound, though difficult to measure. More easily 
quantified is the employment effect. Freeman’s 
analysis of 1980 National Youth Survey data revealed 
that 50% of those sampled who were in jail or on 
probation were employed for at least one month 
during the six months prior to incarceration, but only 
10% were employed during any of the three months 
afterward. 41 

E. Social Service Delivery System 

The social service delivery system consists of 
public and private charities, bureaus, and the social 
welfare benefit systems they administer. Primarily 
ignited by the work of Murray, 42 a debate has raged 
about whether welfare systems have produced 



perverse, unintended consequences that have 
encouraged a variety of choices that intensify poverty. 
Murray argued that 1960s-era welfare programs 
(especially AFDC) encouraged out-of-wedlock 
childbearing, discouraged women from marrying, and 
discouraged men from accepting low-pay/low-benefit 
jobs. Although Murray’s analysis has been 
convincingly criticized, subsequent investigations 
indicate that at least some of his conclusions are 
supported, especially for urban African Americans. 

Of most relevance for the present purpose is the 
work of Eggers and Massey, who estimate a structural 
model of welfare, labor force participation, family 
formation, and earnings across a 1980 sample of large 
metropolitan areas. 43 They find both strikingly similar 
and dissimilar relationships for whites, blacks and 
Hispanics. Higher welfare payments seemed to raise 
whites’ and Hispanics’ male and female employment 
rates, lower blacks’ male and female employment 
rates, and increase the proportion of female-headed 
families for all three groups. The last effect was about 
five-times greater among blacks and four-times 
greater among Hispanics than among whites, 
however. A metropolitan area with a $ 1,000-higher 
annual welfare benefit package would be predicted 
to have a two percentage point higher rate of 
minority female-headed families. In turn, an increase 
by 10 percentage points in the rate of female 
headship translated into $2900, $1500, and $2900 
declines in median family incomes for whites, blacks, 
and Hispanics, respectively. When all employment 
and family effects were combined, however, the 
impact of the value of welfare benefits on the 
proportion of poverty was virtually nil for Hispanics, 
somewhat positive for whites, and most positive for 
blacks. The relative magnitudes of these effects were 
1:2:5, respectively. 44 

This study strongly suggests that the social 
service delivery system is an important element 
shaping incentives, although it does not reveal 
precisely what behaviors it influences. Other studies 
suggest that welfare has little impact on fertility 
decisions, but that it can discourage remarriage after 
divorce, increase the probability of divorce among 
women with children, and raise the propensity of 
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unwed mothers to form independent households. 45 
Furthermore, the evidence implies that the effects of 
the social service delivery system are not uniform 
across groups, but can help explain durable racial- 
ethnic inequalities in socioeconomic status. 

F. Educational System 

The educational system includes public and 
private elementary and secondary schools, and their 
associated bureaucracies and parent-teacher 
organizations. Education is a complicated channel 
for upward mobility. There are many schooling 
choices, and different subgroups of the urban 
population favor different paths. It appears that 
choices of public versus private schools, various 
public school districts, and courses of study within a 
particular school all affect academic achievement 
and the likelihood of labor market success. 46 
However, the possibility of exercising choice (by 
migration to the suburbs, enrollment in a private 
school, selection of a more academically oriented 
curriculum) often seems remote for urban minority 
groups. 47 The result is a set of educational 
opportunities that are spatially variant and 
profoundly differentiated by race and ethnicity. 

Racial differences in enrollment patterns reveal 
one dimension of this differentiation. Dissimilarity 
indices of the degree of segregation between school 
districts for selected metropolitan areas for the 1989- 
1990 school year are presented in Tables 11 and 12. 
They show that black students are generally more 
unevenly distributed across districts than are 
Hispanic students, but that both minority groups are 
highly segregated from Anglos across school districts, 
in rough correspondence to their degree of 
residential segregation. 48 But where are minority 
students preponderantly concentrated? Nationally, 
two-thirds of African American students and nearly 
half of other minority students attend primary and 
secondary schools in central city districts; less than a 
quarter of white students do so. 49 In the Chicago 
metropolitan area in 1990, three of every four black 
children and two of every three Hispanic children 
attended the Chicago public schools; only one in 



twenty white children did so. 60 

New research by Gary Orfield 51 demonstrates 
that the isolation of black and Hispanic students 
from white students has been increasing, especially 
in major metropolitan areas. Two of every three black 
students in 1992 attended schools in which more 
than half the student body was either black or 
Hispanic; the comparable figure for Hispanics was 
almost three or four. In Illinois, Michigan, New York, 
New Jersey, and Pennsylvania, more than 40% of 
black students attended schools where more than 
90% of students were minorities. In New York, New 
Jersey, and Texas, more than 40% of Hispanic 
students had similar segregated situations. 

Thus, the educational constraints facing the vast 
majority of white students are quite different from 
those facing African American and Hispanic 
students. Moreover, the educational opportunities of 
African American and Hispanic students are 
intimately connected to inner-city districts in the 
largest metropolitan areas. Unfortunately, these 
districts tend to be racially, economically, and 
socially isolated and inferior providers of education 
on several counts. 

Today in the 47 largest central city school 
districts, whites comprise, on average, only 25% of 
the student population, while African American 
comprise 42% and Hispanics 27%. Although the 
student population in these districts accounts for 
only 13% of the nation’s enrollment, it includes 25% 
of students from homes below the poverty level and 
32% of those for whom English is a second language. 62 
Across metropolitan Chicago high schools, there was 
a .92 correlation between the percentage of African 
American and Hispanic students and the percentage 
of students from low-income households in 1986. 
Although no predominantly white elementary schools 
in the area had as many as one-third low-income 
students, nine-tenths of elementary schools that 
were over 90% African American or Hispanics had a 
majority of low-income students. 63 

Thus, racial and economic segregation in the 
housing market is producing racial and economic 
segregation in the education system and social 
systems. These systems place more limits on the 
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educational achievement and attainment of poor 
children from African American and Hispanic 
families because these children have less contact 
with children from non-poor families. 54 Racial 
segregation makes it more difficult for non-poor 
minority children to build on their parents’ progress 
toward upward social mobility, because the critical 
mass that influences their education and social 
systems is more heavily influenced by children from 
poor families. 55 

Finally, race and income segregation in housing 
markets and in the education and social systems also 
can make it harder for minority children to acquire 
the “soft skills” valued in the labor market. These 
skills, especially styles of communication and 
interpersonal relationships, likely are derived from 
social patterns prevailing in white, middle-class 
culture. Children first may learn communication and 
interpersonal skills from family members and 
neighbors. Schools give children a second chance to 
learn these skills, however, because students interact 
with schoolmates from other families and 
neighborhoods. The opportunity structure appears to 
provide poor white children with opportunities for 
economic integration in the school and 
neighborhood, but typically denies these 
opportunities to minority children. That is, minority 
children have little exposure at home or in school to 
patterns that set the standard for workplace 
communication and interpersonal relationships. 
These children may therefore develop alternative 
patterns that may serve them well on the streets, but 
hinder them in the workplace. 66 

Inner-city schools manifest inferiority in other 
resource dimensions as well. Compared to suburban 
districts, the 47 largest urban districts spend $873 
less per pupil; 67 fiscal disparities between individual 
districts can be even more dramatic. 68 Inner-city 
students’ teachers are, on average, less well- 
prepared, come from inferior colleges, and are fewer 
in number in several critical subject areas. The same 
is true of guidance counselors. 69 

In combination, the aforementioned limitations 
on social, financial, and human resources produce 
the expected inferior performance outcomes. For 
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example, the “nonselective segregated high schools” 
serving about two-thirds of Chicago’s students 
graduated only eight percent of their students with 
reading ability at the national norm level. 60 Nine out of 
10 Cleveland students (the vast majority of whom are 
minorities) Med the state proficiency exam in 1991. 61 
Unsurprisingly, disproportionate numbers of minority 
students find dropping out to be a rational decision in 
light of such school quality, as demonstrated in Table 2. 
Perhaps most damning of all, many employers appear 
to be writing off graduates of inner-city school systems 
as prospective employees. 62 Minority students who 
pursue college find the combination of inferior training 
and limited exposure to whites a deterrent to 
persisting in college. Thus, not only have the African 
American and Hispanic versus white gaps in college 
entrance rates been rising during the 1980s, but so 
have the gaps in college completion rates. 63 

G. Labor Market 

The labor market component refers to the 
number of jobs and the distribution of employment 
by industrial and occupational category, location, 
skill requirements, advancement potential, on-the- 
job training, wages, and benefits. The metropolitan 
labor markets have been characterized in recent 
decades by deindustrialization and decentralization. 

Fundamental changes have taken place in the 
nation’s economy in the last two decades, most 
dramatically represented by the decline in high-wage 
manufacturing jobs and the growth in both low- and 
high-wage service-sector employment. From 1967 to 
1987, for example, Chicago lost 60% of its 
manufacturing jobs, Detroit lost 51%, New York City 
58%, and Philadelphia 64%. These four cities have the 
most severe concentrations of minority poverty. In 
these same central cities, moreover, service-sector 
job growth was dramatic. 64 A concomitant shift 
raising the educational requirements of manyjobs 
has reduced the demand for low-skilled labor. The 
same cities above experienced a similarly severe loss 
of jobs held by those with only a high school diploma 
or less. 65 

Given that African Americans and Hispanics are 
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concentrated in the lower end of the educational 
distribution, the burdens of this industrial 
restructuring have fallen most heavily on them. 66 In 
large Northeast central cities in 1968-70 only 19% of 
black males age 16-64 with no high school diploma 
were not working; by 1986-88, this had risen to 44%. 
The comparable figures for whites were 15% and 
36%. 67 In large Midwest central cities the percentage 
of black males with no diploma who were not 
working rose from 24% to 58%; the comparable 
figures for whites were 12% and 39%. 68 

The decentralization aspect of the urban labor 
market refers to the fact that the remaining 
manufacturing jobs have progressively shifted to 
suburbs and small towns. These shifts, coupled with 
the continuing concentration of minorities near the 
urban cores, has created a spatial mismatch on top of 
the skills mismatch. Potential minority workers’ 
opportunities both to learn about and commute to 
jobs declines as their proximity to them declines, as 
noted above. Minorities living in the suburbs 
apparently have overcome this mismatch problem. As 
evidence, the rate of joblessness among black males 
with no diploma actually decreased from 1980 to 
1986 in the suburbs of the same Northeast and 
Midwest metropolitan areas cited above. 69 Although 
the empirical significance of the mismatch 
hypothesis has been much debated, 70 there seems 
little doubt that labor market opportunities are 
becoming more strongly differentiated over space in 
ways that put African Americans and Hispanics in 
ever more-disadvantageous positions. 

H. Finance Market 

The last component of the metropolitan 
opportunity structure related to minorities’ 
opportunities involves the institutions that make 
loans for starting, expanding, or acquiring 
businesses, or buying, building, or renovating 
residential properties. One strategy for enhancing 
socioeconomic status that skirts the urban labor 
market is self-employment in small business. 
Successful pursuit of this route depends critically on 
the entrepreneur’s education and personal financial 



resources, and therefore it is no surprise that rates of 
self-employment are much lower for minorities. 71 
Capital constraints, however, remain the single 
largest obstacle to African Americans and Hispanics 
starting businesses; Asian entrepreneurs appear to 
have less capital constraints. 72 

Part of the limitation on capital is, of course, due 
to the aforementioned inferiority in education and 
personal assets. Yet, even controlling for those and 
other differences, it appears that bankers are less 
willing to lend if a borrower’s business is located in a 
minority community. 73 Additional lending barriers 
have been created by the numerous recent bank 
mergers, because many smaller operators located in 
minority communities that used to be prime sponsors 
of new businesses have been eliminated. Banks 
remaining in these communities but owned by large 
conglomerates may have less sensitivity or 
commitment to local entrepreneurs. 74 In sum, it 
appears that the commercial finance market offers a 
different set of opportunities for entrepreneurs 
depending on the race of the owner and the location 
of the operation. 

The ability to accumulate wealth in the form of 
home equity depends similarly on the availability of 
mortgage loans. The mortgage market (in 
combination, of course, with the housing market) 
will determine the degree to which renters can 
become homeowners and homeowners can make 
capital gains and move up to higher-priced homes. 
Access to such residential options not only influences 
the likelihood of acquiring an asset that will 
appreciate, 75 but also influences access to 
neighborhoods possessing social networks, good 
public education, and job opportunities that promote 
upward social mobility. 

Many studies have discovered that African 
American and Hispanic neighborhoods receive a 
disproportionately small flow of mortgage loans, even 
controlling for a variety of factors which serve as 
proxies for the demand for residential financing. 76 
There are multiple reasons for this observation. 77 
Lenders may not be effective in developing loan 
products, marketing them, and locating branch 
offices in ways that attract minority applicants. 
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Minority mortgage applicants tend to have smaller 
downpayments and weaker employment and credit 
histories than their white counterparts, resulting in 
their higher rates of denial. 78 Underwriting standards 
employed by lenders may disproportionately impact 
minority borrowers by discouraging loans in 
transitional neighborhoods and those with mixed 
land uses. 79 And, as we shall see below, there is 
mounting evidence of intentional racial-ethnic 
discrimination in the underwriting process. Again, 
these factors coalesce to present spatially 
differentiated opportunities to obtain financing. 



VI. Race Constraints on 
Opportunity 

In the previous section I demonstrated how each 
of eight key components of the metropolitan 
opportunity structure varied across space in the 
degree to which it presented constraints to 
socioeconomic achievement, and in such a pattern 
that African Americans and Hispanics were more 
severely hindered by their location than were whites. 
In this section I consider an additional factor: race 
(or ethnicity) itself. Independent of their 
metropolitan location, minorities’ racial-ethnic 
status defines a personal constraint that further 
impedes their chances for success because of 
discrimination in multiple market and institutional 
contexts. This section briefly considers evidence of 
discrimination in several components of the 
metropolitan structure defined above: the housing 
market, criminal justice system, labor market, and 
finance market. 80 

A. Housing Market 

Incontrovertible evidence of the persistence, 
extent, and magnitude of racial-ethnic 
discrimination in metropolitan housing markets has 
been provided by dozens of studies employing paired 
testers who pose as home or apartment seekers. 
Gaining initial prominence during the HUD- 
sponsored Housing Market Practices Survey of 40 
metropolitan areas in 1977, paired testing became a 



prosaic investigative tool during the 1980s, 
culminating in the HUD-sponsored Housing 
Discrimination Study of 25 metropolitan areas in 
1989. 81 This research has revealed: (1) housing 
discrimination against both African American and 
Hispanic home seekers and apartment seekers 
occurs in roughly half of the instances when these 
persons interact with an agent; (2) typically this 
discrimination is subtle in nature and therefore 
difficult for the individual to detect; and (3) the 
frequency of housing discrimination appears not to 
have changed noticeably since 1977. 82 

As noted before, one of the most serious 
consequences of such discrimination is increased 
racial-ethnic segregation. A variety of econometric 
models suggest that if discrimination were to be 
eliminated from metropolitan areas where it now 
assumes its national average level, segregation would 
decline by at least one-fourth and perhaps by nearly 
one-half. 83 

B. Criminal Justice System 

Although the evidence of racial bias is more 
circumstantial and qualitative than in the area of 
housing markets, a growing body of evidence suggests 
that the criminal justice system concentrates its 
police efforts disproportionately on minorities and 
treats minority offenders more harshly once they are 
apprehended (either by intent and/or effect). Much 
of the recent controversy has been spawned by the 
intensified “War on Drugs,” an effort that, according 
to one commentator, is “biased on all fronts and has 
made young black men its enemy.” 84 

The anti-drug effort has focused on police 
sweeps in selected drug-trafficking neighborhoods. 
Typically these neighborhoods are heavily minority 
occupied, which, not surprisingly, nets a 
preponderance of minority offenders, especially 
African Americans. For example, in Baltimore during 
1991, more than 11,000 of the approximately 13,000 
people arrested on drug charges were African 
Americans; 1,304 African American youths were 
charged with drug sales, whereas only 13 white 
youths were so charged. 85 
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These differences cannot be attributed to 
greater drug use by African Americans. Whites make 
up 77% of all illegal drug users, Africans Americans 
15% and Hispanics 8%, roughly equal to their 
proportions in the population. 86 For males in high 
school, rates of marijuana or cocaine use have been 
higher for whites than Africans Americans, 
consistently since 1976. 87 

Once arrested, African American offenders face 
an even tougher panoply of mandatory sentencing 
laws, instead of non-incarceration or treatment 
options. It has been estimated, for example, that 70% 
of Atlanta’s anti-drug resources are directed toward 
punishment, with only 30% for treatment. 88 The 
consequence, as noted above, is a generation of 
African American youths indelibly stamped by 
incarceration, with the concomitant distortion of 
their labor market opportunity structure. 

C. Labor Market 

Much evidence exists indicating that racist 
practices in the hiring, compensation, training, and 
promotion of minorities persist in metropolitan labor 
markets, reducing their chances of obtaining jobs 
and limiting their occupational options once they 
obtain employment. 89 In the conventional analysis of 
wage discrimination, the earnings of minority and 
white workers are compared when other factors 
serving as proxies for their productivity are 
controlled for statistically. Any unexplained residual 
between the groups constitutes evidence of such 
discrimination. Statistical evidence based on this 
methodology shows declines over time in 
unexplained wage gaps for both African Americans 
and Hispanics, although there remain significant 
variations across subgroups according to region and 
education. 90 

Of course, wage comparisons ignore intergroup 
variations in unemployment, underemployment, and 
characteristics of employment. As with wage 
disparities, employment disparities that cannot be 
accounted for by differences in productive 
characteristics provide statistical evidence of labor 
market discrimination. Here, the evidence for 



reduced discrimination is considerably weaker. For 
example, as shown in Table 6, with rare exception, 
black and Hispanic men and women experience 
higher unemployment than whites at all levels of 
schooling. Thus, black and Hispanic men who have 
graduated from college are more than twice as likely 
to be unemployed as white college graduates. 

Relative patterns of minority underemployment 
parallel those of unemployment. 

In addition to higher unemployment and 
underemployment, minorities are more likely than 
whites to be in jobs offering fewer opportunities for 
career growth. Controlling for characteristics such as 
education and marital status, Boston 91 finds that the 
probability of black men and women moving from 
secondary-sector jobs (jobs characterized by low 
levels of training) to primary-sector jobs offering 
more training is about one-half the corresponding 
probability for whites. 

Beyond the statistical record, controlled 
experiments using paired testers have investigated 
hiring discrimination. In these experiments, minority 
job applicants are paired with Anglo applicants. The 
applicants are given similar backgrounds and are 
chosen and trained to be as similar as possible in job- 
related characteristics such as appearance, 
articulateness, and apparent energy level. How the 
minority applicants are treated in job applications 
can then be observed and compared with the 
treatment received by their Anglo “twins.” 

One study of entry-level jobs, involving 360 
paired male applicants for randomly selected 
employers, found that foreign-looking/sounding 
Hispanics were 30 percentage points less likely to 
receive interviews and job offers than their matched 
Anglo counterparts. 92 Another study targeted at 
entiy-level jobs concluded that in one of five paired 
tests, the Anglo male applicant was able to advance 
farther through the hiring process than his equally 
qualified African American counterpart. 93 Such 
experiments provide irrefutable evidence of 
pervasive hiring discrimination. 

The type of discrimination that hiring tests 
measure might be referred to as applicant 
discrimination: Minority applicants for jobs are 
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treated differently than Anglo applicants. 
Unfortunately, even if this type of discrimination 
were eradicated, minorities would still continue to 
experience higher unemployment and 
underemployment than non-Hispanic whites. The 
reason is that employers hire using informal 
networks that are discriminating in effect. 

The existence of network or word-of-mouth 
hiring has been documented from jobs at the very 
highest levels of corporate employment to jobs 
requiring little or no training. Recent studies of the 
glass ceiling document network hiring for highly 
skilled corporate positions and unskilled 
employment. 94 Waldinger and Bailey describe how 
informal networks exclude minorities from work in 
construction. 95 Word-of-mouth hiring has the 
advantage that it is less costly in terms of time and 
money than advertising and it ensures a certain type 
of applicant who will mesh with other employers. By 
trying to replicate their current workforce through 
word-of-mouth hiring, many employers are simply 
following a common human trait of sticking with the 
tried and true. The societal problem with this type of 
hiring, however, is that it excludes applicants outside 
employers’ familiar domains. As such, both overt 
hiring discrimination and seemingly benign hiring 
techniques contribute to the lower earnings, limited 
employment, and occupational/industrial segregation 
of minorities. 

D. Finance Market 

Over a decade ago, a handful of studies analyzed 
various unpublished data sources showing mortgage 
loan application dispositions by characteristics of the 
borrower. These statistical studies showed that race 
had statistical significance in explaining high 
minority denial rates in most of the metropolitan 
areas investigated, even when other legitimate 
financial characteristics were controlled. 96 After a 
long hiatus, the method recently was replicated by 
the Federal Reserve Bank of Boston in their analysis 
of over 3,000 mortgage loan underwriting decisions 
taken by 131 Boston-area banks, savings and loans, 
mortgage companies, and credit unions during 1991. 97 



Their statistical analysis revealed that African 
Americans and Hispanics, in general, had more 
indebtedness, lower downpayments, and weaker 
credit histories than typical white applicants, and 
that these factors did explain a substantial share of 
the observed 2.7-to-l ratio of minority-to-white denial 
rates. Even controlling for all such differences, 
however, minorities were 60% more likely to be 
denied. This appeared to be the case for both large- 
and small-scale lenders equally. 

This important study not only provides 
“conclusive evidence of de facto discrimination,” 98 but 
it also hints at the reasons for this outcome. 
Minorities with unblemished credentials were not 
denied. But the majority of borrowers — of any group 
— were not perfect, and thus lenders had 
considerable discretion about how seriously they 
would assess the imperfections and whether 
offsetting factors might be present. It was in this 
“gray area” that whites were favored systematically. 

A dramatic illustration of systematic differential 
treatment of minorities by a mortgage lender is 
provided by the recently settled suit, U.S. 

Department of Justice n Decatur (GA) Federal 
Savings and Loan Association.® The Department of 
Justice concluded that at least 48 African Americans 
were discriminatorily denied mortgages between 
January 1988, and May 1992. The lender redefined its 
market service area to exclude large proportions of 
the African American population, rarely advertised 
its products in media oriented toward this 
community, and employed a virtually all-white staff of 
commissioned account executives who solicited 
business from real estate agents operating in white 
neighborhoods, but rarely those operating in African 
American ones. As a result, 95% of its loans were 
originated in white neighborhoods. 100 

Additional evidence has been culled from three 
experiments conducted between 1988 and 1991 that 
employed paired testers to probe behavior of lenders 
before formal applications were made. These 
experiments were conducted in Louisville, Chicago, 
and New York City. 101 They revealed incidents when 
loan officers provided more information, assistance, 
and encouragement to the white tester and tended to 
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direct the minority tester toward government-insured 
loans. 

The foregoing discussion has dealt with 
discrimination in terms of illegal differences in 
treatment based on a protected classification like 
color, race, or national origin. Yet, given precedents 
established in other contexts, such as housing and 
employment, discrimination can also be defined in 
terms of disparate impact: evenhanded treatment 
that results in adverse consequences for legally 
protected classes. A New York State Banking 
Department examination of 10 savings banks found 
four promulgated standards (such as high minimum 
downpayment ratios and loan sizes) that could 
adversely affect minority neighborhoods. The report 
was critical of all 10 banks’ failure to offer FHA- 
insured mortgages and of six banks’ inadequate 
outreach activities in local communities. 102 

Beyond mortgage lending, there also is some 
evidence that discrimination exists in the 
commercial lending market. Ando analyzed the 
experiences of minority and white owners who had 
been in business at least two years and who had 
applied for loans during a three-year period in the 
early 1980s. 103 White-owned firms had 90% of their 
applications approved; 87% of Hispanic-owned and 
only 62% of black-owned firms’ applications were 
approved. Controlling for business experience, firm 
size, credit rating, industry, marital status, and 
collateral, black borrowers were still less likely to be 
approved. 



VII. Implications for 

Evaluating the Clinton 
Administration's Civil 
Rights Policies 

I have attempted to demonstrate that we have 
deep, multidimensional, and persistent polarization 
among Anglos, African Americans, and Hispanics in 
our metropolitan areas, and that this polarization 
can be traced to two different categories of 
constraints on minorities’ socioeconomic 
advancement. Some of these constraints are 



associated with the place in which that individual 
resides; others are associated with the racial-ethnic 
identity of the individual. I marshalled evidence to 
demonstrate that polarization is, indeed, a result of 
place and race. 

If we were to take this analysis seriously, clear 
policy implications emerge. In this article I can only 
provide an outline of these implications; I have, 
however, provided fleshed-out analyses elsewhere. 104 
To combat constraints based on race, a toughening of 
anti-discrimination policy is required. This does not 
merely mean enhancing penalties for violators, 
increasing outreach to inform victims of their rights 
and means of redress, improving the speed of case 
adjudication, and expanding civil rights training of all 
those involved in the various urban market contexts 
where discrimination occurs, although all such 
efforts are to be applauded. Rather, it takes a 
completely different enforcement strategy, one based 
on matched testing investigations conducted by civil 
rights agencies, that creates a viable deterrent to 
discrimination. 

The flaw in the American civil rights 
enforcement approach is that it relies upon the 
victim to recognize and formally complain about 
suspected acts of discrimination. Given the subtlety 
of discrimination as typically practiced today, such 
reliance is misplaced. As a result, there is little 
chance of violators fearing detection or litigation; 
there thus is minimal chance of deterrence. 

What is needed is a transfer of resources to 
empower private and governmental fair housing 
agencies to conduct ongoing enforcement testing 
programs, employing pairs of matched investigators 
who pose as housing, mortgage, or job seekers. These 
programs would not merely respond to complaints of 
alleged victims, but would provide an ongoing 
presence in areas rendered “suspicious” by other 
evidence or, resources permitting, randomly 
throughout the market. Only through such a 
comprehensive enforcement testing policy can 
people be deterred from using race to constrain the 
opportunities of others. 105 

To combat constraints based on place is even 
more controversial and complex. Some have 
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suggested that residential locations can be continued 
if access to good jobs and schools is enhanced 
through, for example, new transportation schemes, 
enterprise zones, or school choice vouchers. 106 1 argue 
that such schemes are inferior to those that aim 
directly at expanding the spatial extent of residential 
choices and desegregating communities by class and 
by racial-ethnic composition. 107 The gist of the 
argument is that unless the iron grip of residence is 
released, all other ameliorative efforts will 
necessitate inefficient subsidies and distortions of 
the market, and will be blunted by elements of the 
metropolitan structure that cannot easily be 
ruptured from the residential nexus: local social 
systems, political systems, and the criminal justice 
system. 

What primarily is needed, therefore, are policies 
to deconcentrate low-income individuals and 
encourage stable, racial-ethnic integration. The first 
need is an intensified effort to expand geographically 
the housing choices for the less-well-off through 
voucher-like subsidies coupled with affirmative 
efforts to market residential areas that might be 
unfamiliar to subsidy recipients and, perhaps, 
ongoing supportive counseling services to smooth 
recipients’ transition into new environments. The 
second need is for comprehensive policies to 
encourage the movement of all households into 
neighborhoods where their racial-ethnic group is 
underrepresented. By developing pro-integration 
strategies aimed both at lower levels of government 
and individuals, the federal government should take 
the lead in such policy development. 



VIII. Evaluating Key Civil 

Rights Initiatives of the 
Clinton Administration 

The evaluative criteria presented in the previous 
section can now be applied to a critique of several 
key civil rights initiatives that have emerged thus far 
from the Clinton Administration. I believe that in the 
first two of the three areas noted above — anti- 
discrimination, deconcentration of low-income 



individuals, and pro-integration — the 
Administration has made important advances. Efforts 
in all three areas are described only briefly below, 
inasmuch as more detailed discussions are presented 
by other authors in this volume. 

In retrospect, these civil rights efforts seem 
surprising, given the paucity of treatment accorded 
them during the 1992 Presidential campaign. 108 
President Clinton’s appointment of Eugene Ludwig to 
head the Office of the Comptroller of the Currency 
(OCC), Janet Reno as Attorney General in the 
Department of Justice (DOJ), and Henry Cisneros as 
Secretary of the Department of Housing and Urban 
Development (HUD) has reaped significant dividends 
in the civil rights arena, however. Ludwig has 
spearheaded efforts to toughen regulatory oversight 
of lenders, Reno has championed “coordinated civil 
rights enforcement activities” among agencies, and 
Cisneros has become “the administration’s leading 
spokesman on race relations.” 109 

For his part, President Clinton made a statement 
supporting “fair housing and fair lending” in the 
January 1994 State of the Union Address. On January 
17, 1994, he issued an Executive Order, “Leadership 
and Coordination of Fair Housing in Federal 
Programs: Affirmatively Furthering Fair Housing,” 
which established a Fair Housing Council. This body, 
which brings together representatives of all cabinet 
departments and mqjor agencies, has three mqjor 
goals: 

• Review the design and delivery of all federal 
programs to ensure that they affirmatively further 
fair housing; 

• Propose programmatic revisions and new 
programs to affirmatively further fair housing; and 

• Develop a pilot program in at least one 
metropolitan area to demonstrate the use of a 
coordinated, interagency approach to enhancing 
fair housing. 

Although staff supporting the Fair Housing Council 
have begun work, at this writing there is no way of 
assessing the significance of their recommendations 
or ultimate programmatic changes. 

President Clinton also has convened an 
Interagency Task Force on Fair Housing Lending, 
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involving HUD, DOJ, and the federal financial 
institution regulatory agencies. On April 15, 1994, 
this Task Force issued a statement of policy to guide 
industry compliance with the Equal Credit 
Opportunity Act, the Community Reinvestment Act, 
and the Fair Housing Act. 

Besides these overarching civil rights 
coordination initiatives in the area of housing and 
lending, several important specific advances have 
been made infighting discrimination and 
encouraging the dispersal of low-income populations. 
Considerably less effort has been expending on pro- 
integrative policies. Each category is considered 
below. 

A. Anti-Discrimination Efforts 

The Housing Market. Both HUD and DOJ have 
expanded their fair housing enforcement activities 
under the Clinton Administration. 110 Perhaps the 
centerpiece of these activities is stepped-up efforts 
involving testing. HUD’s Fair Housing Initiatives 
Program (FHIP), initiated in 1987, has been 
significantly expanded: from $11 million in FY 1993 
to $20 million in FY 1994 to $26 million in FY 1995. In 
FY 1994 FHIP provided 59 grants to private fair 
housing groups to support their efforts to test real 
estate practices and litigate suspicious findings. It 
also succeeded in creating 24 new private fair 
housing groups in areas where none previously 
existed. HUD itself has won several fair housing cases 
where it was plaintiff. 111 

DOJ also expanded their fair housing 
enforcement testing investigations, begun under the 
Bush administration. At this writing there are five 
groups of DOJ testing teams conducting 
unannounced pattern and practice investigations 
across the nation; they have thereby already won 18 
court cases against discriminating landlords, with 
settlements as high as $175,000. During FY 1994, DOJ 
also handled 34 housing cases based on race that 
were referred to it by HUD, with damage awards as 
high as $61,000. 112 

Perhaps less visible but no less important have 
been administrative changes at HUD that have 



enhanced enforcement capabilities: 

• Instead of reporting to a HUD field official who is 
also responsible for other HUD programs, 
investigators will report directly to HUD’s chief 
enforcement official in Washington, D.C.; 

• The system of determining whether private-party 
fair housing complaints should be brought to trial 
will be located in the Office of the Assistant 
Secretary for Fair Housing and Equal Opportunity, 
instead of in field offices; 

• The investigation process has been revamped, 
such that the number of cased closed 
“administratively” (i.e., with no finding and no 
formal record of the settlement) has been greatly 
reduced. 

Community-Based Residences. In a move that 
elicited a storm of protest, 113 HUD investigated 
community groups in Berkeley and New York who 
opposed the placement of group homes for the 
homeless and mentally disabled, respectively, in their 
neighborhoods. Although these actions arguably had 
a chilling effect on the expression of citizens’ First 
Amendment rights, they do raise intriguing questions 
at the ambiguous intersection of several valued, but 
sometimes contradictory, public goals: freedom of 
speech, local government land use powers, and fair 
housing. Although the two cases did not deal 
explicitly with race, it is clear that the principles 
contested here have significance to the issues of 
racial discrimination and deconcentration of low- 
income households. Would protest be permitted if a 
minority family were to move into an all-white 
neighborhood, or would such protest be equivalent to 
harassment? Would a local government be permitted 
to enact zoning regulations even when they had clear 
and significant disparate impacts on minorities? 114 
HUD has served a valuable function by raising these 
complex questions for public debate. 

The Mortgage Market. Henry Cisneros’ claim 
that, when it came to fair lending, the Clinton 
Administration was “changing the way we do 
business and we mean business,” 116 proved not 
hyperbole. Indeed, there are numerous indicators of 
tangible intensification of fair lending enforcement 
efforts: 
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• HUD’s Mortgage Review Board’s oversight of 
independent mortgage companies’ HMDA 
performance resulted in numerous actions; 116 

• HUD established special fair lending divisions in 
all 10 regional enforcement centers and trained 
investigators; 

• Through the FHIP program, HUD sponsored 
preapplication testing of lenders by the National 
Fair Housing Alliance, which has produced 
litigation; 

• DOJ and HUD entered into an agreement to 
enhance use of enforcement resources and 
coordinate strategies and investigations; 

• The OCC has begun a pilot program to ascertain 
whether testing can be used effectively as part of 
the periodic lender examination process; 117 and 

• HUD is working to ascertain whether FHA lending 
regulations create illegal disparate impacts on 
minority borrows. 

Two important recent cases belie DOJ’s 
increasingly aggressive fair lending posture. The 
Shawmut Mortgage Company (Boston) was sued by 
DOJ in December 1993, alleging discriminatory 
treatment in loan approvals. The settlement required 
the company to revise its underwriting procedures 
and compensate victims to the tune of almost $1 
million. 118 In perhaps its most controversial initiative, 
DOJ in August 1994, accused Chevy Chase Federal 
Savings Bank (Washington) of violating fair lending 
laws by failing to extend services to predominantly 
black neighborhoods in the Washington, D.C., area. 
The settlement reached called for Chevy Chase to 
provide special mortgage packages to applicants in 
the neighborhoods adversely affected, open more 
loan offices in these areas, and hire more black loan 
officers; cost to the company has been estimated at 
$11 million. 119 

B. Deconcentration of 

Low-Income Households 

HUD’s Mobility Agenda . 120 Henry Cisneros has 
made “promoting the geographic mobility of low- 
income households” a main priority of HUD. 121 HUD 
has continued to implement the Moving to Opportunity 
(MTO) demonstration, originally instituted in 1991. 



Now being tested in five cities — Baltimore, Boston, 
Chicago, Los Angeles, and New York — MTO provides 
Section 8 rental subsidies to residents of public and 
assisted housing, who are aided in moving to low- 
poverty areas throughout the metropolitan area by a 
non-profit organization. Cisneros’ HUD has also 
advanced two of its own initiatives. 

The Choice in Residency (CIR) Program is 
designed to enhance the residential mobility of those 
using regular Section 8 certificates and vouchers. 

The proposed CIR will provide grants that will fund 
comprehensive tenant counseling services supplied 
by non-profit organizations, such as housing search 
strategies, transportation assistance, and 
information to help assisted familites move and 
rapidly adapt to non-poverty neighborhoods. It will 
also attempt to reach out aggressively to recruit 
Section 8 landlords in such neighborhoods. 

The Metropolitanwide Assisted Housing 
Strategies demonstration will fund a (governmental 
or non-profit) clearinghouse to coordinate 
information about housing assistance on a regional 
basis. A key component would be a unified waiting 
list for assisted housing throughout the region so that 
eligible tenants would be offered the first available 
unit, regardless of location. CIR-like counseling could 
also be provided to facilitate moves and other 
supportive services could also be centralized to 
create “one-stop shopping” for assisted households. 

Public Housing Deconcentratim. HUD has 
undertaken important demonstration initiatives to 
deconcentrate some of the most infamous, high-rise 
public housing projects. One billion dollars is slated 
for more than 20 cities to demolish some of their 
worst, high-density projects and replace them with 
lower-density developments in areas without poverty 
concentrations. Some existing public housing sites are 
slated for redevelopment to create mixed-income 
communities. 

C. Pro-Integration Policies 

HUD under Cisneros has moved affirmatively to 
settle numerous desegregation suits that had been 
brought against it and local Public Housing 
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Authorities (PHAs) during previous Administrations. 
These suits alleged that defendant PHAs had 
practiced explicitly racially segregationist policies, 
such as maintaining separate waiting lists for 
projects on the basis of race. The current HUD 
strategy in settling these cases seems to be one of 
offering (among other things, like public housing 
modernization funds) Section 8 subsidies to minority 
plaintiffs, in conjunction with the aforementioned 
CIR-like counseling services to encourage 
desegregative moves out of public housing and 
minority neighborhoods. 122 In some cases, like in 
Vidor, Texas, HUD has seized direct control of a 
recalcitrant PHA to ensure that it speedily complies 
with desegregative mandates. 

Despite these commendable efforts to 
desegregate public housing, HUD and the rest of the 
Administration has done precious little to support 
the efforts of numerous communities and non-profit 
groups aimed at achieving stable, racial integration 
of non-subsidized households. One possible venue for 
addressing this gap is the new Fair Housing Planning 
requirements. HUD soon will issue regulations under 
this rubric that will require communities to analyze 
impediments to fair housing as part of their 
Community Development Block Grant application. 
Hopefully, these regulations will go beyond 
encouraging the fight against discrimination to 
encouraging pro-integration initiatives. 

Additional federal programs should be designed 
to encourage lower levels of government to adopt 
coordinated pro-integration programs that fit their 
local contexts. Encouragement could be supplied 
through the careful tailoring of intergovernmental 
transfers. Federal bonus funds to states might, for 
instance, be provided for establishing and/or 
supporting regional fair housing organizations 
(either public or private) that enforce anti- 
discrimination laws and promote neighborhood 
racial integration in their metropolitan areas. 
Similarly, direct federal financial aid to 
municipalities for any number of activities might be 
awarded for formal cooperation with such a regional 
organization. Awards might be given to school 
districts progressing toward integration targets. 



Another set of federal integration incentives could be 
directed toward individuals. Those who make moves 
that promote integration could be rewarded with a 
tax credit based on their moving expense deduction. 
Individuals receiving Section 8 vouchers or 
certificates might be more strongly encouraged to 
make pro-integrative moves by appending special 
bonus housing subsidies to them. 



IX. Conclusion 

Persistent socioeconomic polarization among 
racial-ethnic groups has been a central fact that 
continues to dominate the discussion of inequality in 
America today. I have argued in this essay that this 
persistence has occurred because the numerically 
dominant minorities, African Americans and 
Hispanics, face the twin burdens of place and race. 
Laws to the contrary notwithstanding, minorities 
continue to face severe amounts of discrimination in 
housing, lending, and other markets as well as in the 
operation of certain public institutions. Even if 
discrimination were to cease, however, African 
Americans and Hispanics generally live in 
neighborhoods where adults’ and childrens’ chances 
for economic success are attenuated. Thus, policy 
aimed at reducing socioeconomic inequalities must 
be based on both race and place. Specifically, I 
argued for enhanced enforcement testing, dispersal 
of low-income populations, and pro-integration 
schemes. 

Fortunately, the Clinton Administration has 
made important advances in the former two areas. 
One could always argue that the absolute amount of 
resources devoted to these advances has been too 
modest. While I agree, such should not obscure the 
fact that a sea change in federal direction has 
occurred. 

I recognize that enforcement testing, dispersal 
of low-income populations, and pro-integration 
schemes are not widely popular policy options. They 
are necessary nonetheless. This suggests that 
continued courageous national leadership will be 
required. This will be especially true if the new, 
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Republican-dominated Congress aggressively opposes bipartisan support. Without such continued political 
the gains made so far. Perhaps the key to political will, place and race will continue to distort 

palatability is stressing that these policies are not constraints in ways that maintain racial-ethnic 

about massive transfers of resources or “handouts,” polarization. The hallowed premise of an “equal 

but rather are about creating pre-conditions for more opportunity society" will remain a hollow promise for 

equal opportunities, surely a principle eryoying many minority citizens of America. 
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An Unseen Attack on Civil Rights: 
The Anti-Regulatory Agenda in the 
Contract with America 

by Gary D. Bass 



Nothing is more sweeping and potentially more 
dangerous to civil rights protections than the 
proposed regulatory changes in the Republican 
“Contract with America.” Without ever openly 
attacking a single protection, the provisions in the 
Contract can undo each and every one. Most startling 
is that the procedural changes in the Contract have 
escaped public scrutiny. They are most often placed 
under the good-sounding rhetoric of “regulatory 
reform.” 

One of the threats before the civil rights 
community (and the entire public interest 
community) is that these anti-regulatory proposals 
are not couched within the framework of any specific 
program. They are, instead, govemmentwide, cross- 
cutting procedures, which makes it difficult to 
describe how programs would be affected and, thus, 
difficult to engage the community on. On the other 
hand, ignoring the proposals or not making them a 
high priority to fight will inevitably come back to 
haunt each and every one of us. 

The objectives of the anti-regulatory agenda are 
not very obscure. The Cato Institute, a conservative 
think tank that has been working with a 
congressional regulatory task force newly created by 
Newt Gingrich, has developed a hit list of programs 
that Republicans should target for “reform.” 1 Among 
the top dozen include the Civil Rights Act, Americans 
with Disabilities Act, and the Community 
Reinvestment Act. Others in the top dozen also affect 
the civil rights community. For example, changes to 
Superfund may result in less ability to pursue 
environmental justice agendas. 

Since many of these laws are popular or 



0 




considered untouchable, the anti-regulatory agenda 
becomes even more important to the right-wing 
agenda because changes to these laws can occur 
under the banner of “regulatory reform” without 
serious discussion about the changes. 

This paper describes the mgjor anti-regulatory 
elements in the Contract and describes what is 
known about President Clinton’s position on four of 
these issues that were debated during the 103rd 
Congress. Since the Reagan Administration, the civil 
rights community has closely monitored the obscure, 
behind-the-scenes machinery of government (e.g., 
regulatory review and paperwork clearance) when it 
affected such issues as minority contracting, 
information collected on the decennial census, how 
race and gender information is collected by the 
government, and disability, vocational education, and 
many other program regulations. It must accelerate 
its vigilance with this new assault. 



The Anti-Regulatory Agenda 
in the Contract with America 

On September 23, 1994, prior to the national 
elections, House Republicans prepared a 10 point 
Contract with America. The eighth point addressed a 
plan to roll back government regulations and was 
called the Job Creation and Wage Enhancement Act. 
The proposed Act is best known for its proposed 
capital gains tax cut and other tax initiatives, despite 
the fact that all the tax provisions account for only 17 
pages of an 82-page bill. 

At the heart of the bill are radical proposals to 
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dismantle government programs and services, undo 
various public protections and safeguards, and, in 
general, make it nearly impossible for Congress to 
enact future protections. Based on focus group 
information that the public would like to reduce 
government red tape, the right wing has launched a 
smart, rhetorical campaign to dismantle government 
operations by attacking government regulations. 

Key elements of the euphemistically named Job 
Creation and Wage Enhancement Act include: 

• A requirement to “cut” private sector regulations 
and mandates to state and local governments by 
6.5% per year. A new regulatory budget would be 
created by having the Office of Management and 
Budget and the Congressional Budget Office 
develop separate projections of the costs of 
private sector regulations and of mandates on 
state and local governments. Congress would be 
required to “cut” the cost of each by an aggregate 
6.5% per year. 2 A “cut” requires a change in the 
law itself, not simply a reduction in spending, in 
order to reduce the amount of regulation; thus, a 
“cut” is a permanent change in law. After the first 
year, a specified amount of the “cut” must also be 
made to agency personnel and administrative 
overhead. This will permanently change the 
ability of the agency to write, implement and 
enforce agency mechanisms (e.g., regulations) for 
carrying out laws. 

These “cuts” would not be publicly debated; 
rather, Congress would make the necessary changes 
to public laws through the obscure budget process. 3 

• Limits on the amount of legislation each 
congressional committee can bring to the floor. 
Each committee in Congress would be given 
separate two-year regulatory and mandate 
authority (a specified dollar amount that can be 
spent on regulations and mandates). When the 
committee used up either of its two-year authority 
(including for existing laws), it could no longer 
bring a bill to the floor that causes its cap to be 
exceed unless three-fifths of the members vote to 
waive this requirement. The Budget Committee 
will give each committee its allocation of 
regulatory and mandate authority. 



Thus, with the imposition of these two new 
regulatory budget requirements, conservatives can 
control the growth of new legislation and make 
massive change to laws without focusing attention on 
these activities. 

• A prohibition on implementing mandates on the 
state and local government if the agency does not 
have the resources to pay for implementation of 
the mandate. This will seriously jeopardize 
enforcement of civil rights laws and regulations. 
There is an exemption for statutes and regulations 
that enforce the constitution or statutory 
prohibitions on discrimination. This exemption 
has two flaws for the civil rights community: (a) it 
does not apply to all civil rights concerns, but only 
to laws that prohibit discrimination; and (b) there 
is no mechanism for determining whether a 
regulation is intended to prohibit discrimination. 
For example, a recent struggle over a vocational 
education regulation presented claims from the 
public interest community that the regulation was 
intended to protect against discrimination, but 
those claims did not prevail. 

This “no money, no mandate” requirement will 
not result in additional money being spent to carry 
out the mandates; rather, it will mean the undoing of 
hard fought legislative battles for two key reasons. 
First, federal discretionary spending is already very 
tight because of budget caps imposed since 1990 
under the Budget Enforcement Act. In essence, 
discretionary spending is “level funded” for the next 
five years. In order to fund an unfunded mandate, it 
will require a cut in other discretionary government 
services. Since Republicans have indicated in the 
Contract with America that they intend to place 
greater emphasis on military spending (and the 
Clinton Administration appears supportive) this will 
make it even harder to find the resources for 
unfunded mandates. 

Second, the Contract with America also proposes 
an amendment to the U.S. Constitution to balance 
the federal budget. If a balanced budget amendment 
passes, it will require an across-the-board cut of 
roughly 20% to government programs. If Social 
Security and interest on the debt are not included in 
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the budget balancing — as is being discussed — the 
percentage cut would increase dramatically. And 
given that cuts will not be made uniformly across the 
entire government (e.g., increased military 
spending), it will mean certain programs (mostly 
social programs) will face massive cuts well beyond 
20%, and others will be completely eliminated. 
Needless to say, this would not be a good 
environment to spend more money for unfunded 
mandates. 4 

• Revision of the Paperwork Reduction Act to 
decrease the amount of information collected by 
government and be more of a tool to lessen 
paperwork “burden” on industry. During the 
Reagan/Bush years, reducing paperwork burden 
was a euphemism for eliminating the collection of 
important information, such as about housing 
conditions on the decennial census or raced- 
based information on health care. Burden 
reduction was also a tool for undermining the 
agency’s ability to carry out regulations: without 
the paperwork (e.g., reporting requirements), the 
regulation was rendered useless. 

Under the proposed bill, OMB would be required 
to reduce overall paperwork burden by 5% per year for 
four years. OMB would give each agency a “paperwork 
budget” that must be followed, but would not be 
publicly debated. OMB’s review of an agency’s request 
to collect information would be heavily biased to 
reducing burdens as opposed to looking at the 
benefits that are derived. Special procedures would 
be established to allow industry to communicate with 
OMB in secret and to force OMB, also in secret, to 
review existing, approved paperwork requirements. 

In addition to these changes, OMB could waive 
regulatory requirements in order to try out ways of 
reducing burdens on industry. Furthermore, OMB 
can ignore the public comments received during an 
agency rulemaking and simply disapprove the 
paperwork needed to carry out the regulation if OMB 
did not like the regulation and believed the 
paperwork would be too burdensome. (This would 
undo a civil rights protection made by Sen. Ted 
Kennedy (D-MA) to the 1980 Paperwork Reduction 
Act.) If OMB disapproved the paperwork, the agency 



could not carry out the regulation and would be 
forced to start the rulemaking over again. 

• Codification of a Reagan-era Executive Order on 
regulatory review that was a tool used by Vice 
President Quayle’s Council on Competitiveness 
and OMB to gut public protections. The proposed 
bill would codify President Reagan’s 1981 
Executive Order 12291 which granted OMB the 
power to review all government regulations and to 
determine whether the benefit of the regulation 
outweighed its cost as determined by OMB 6 . 

E.0. 12291 required an additional Regulatory 
Impact Analysis for “mqjor” rules. Under the 
proposed bill, the definition of “mqjor regulation” 
would be expanded from a regulation with an impact 
of $100 million or more on the economy to also 
include any regulation affecting 100 people or more, 
or any regulation that has a compliance cost of $1 
million to any individual (and possibly any business). 
Thus, virtually all government regulations would be 
considered “mqjor.” Additionally, the scope of the 
Order would be expanded to cover all agencies by 
including independent regulatory agencies. 

• Forcing agencies to undertake so many new 
analyses that it will paralyze regulatory initiatives. 
The bill requires a number of procedural steps 
agencies must undertake in order to propose a 
regulation. Some of the key ones include: 

For mqjor 6 rules affecting human health, safety, 
and environment: 7 

Agencies must conduct a risk assessment, a cost- 
benefit analysis, and a comparison of economic and 
compliance costs with the likely benefits to human 
health and environment. The head of the agency 
must certify that: (a) the risk assessment and the 
cost-benefit analysis are based on a scientific 
evaluation and are supported by the best available 
scientific data; (b) the rule will produce benefits that 
“will justify” the costs; and (c) the rule will 
“substantially advance” public protections as 
compared to the risk. 

The risk assessments and cost-benefit analyses 
must be peer reviewed. If the peer review panel that 
is established by the proposed bill provided a 
negative recommendation, the agency must redo the 
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assessment and analysis, and resubmit them to the 
panel. The panels are to include individuals with 
“recent professional experience with the substance” 
of what is being researched, but does not exclude 
industry scientists or those with financial interest in 
the issue. 

As described below, risk assessments and cost- 
benefit analysis are a critically important civil rights 
issue. Who is included in the analysis and how it is 
conducted determine how “safe” a particular risk is 
and whether it should be regulated. If, for example, 
the risk is measured against the entire population it 
may miss significant danger for subpopulations or 
sensitive populations. 

For all mqjor rules: 

Agencies will be required to conduct a regulatory 
impact analysis (RIA) and to publish in the Federal 
Register, 90 days before a proposed rule, a notice of 
intent to engage in a rulemaking. The notice of intent 
should include information about the necessity of the 
rule, how the rule will address the stated problem, and 
alternative approaches considered by agencies. The 
RIA itself is to be published with the proposed rule 
and is to include 23 items, including: the scientific 
basis for the rule; the economic impact of the rule; the 
paperwork burden of the rule; whether the rule will 
require the hiring of a lawyer, accountant, or engineer; 
an estimate of implementation costs; and whether the 
agency has enough money to implement and enforce 
the regulation. 

For all rules, not just mqjor ones: 

Agencies are to conduct an analysis of the impact of 
the regulation on small entities, such as business and 
governments, to consider direct and indirect effects 
(a limitlessly vague concept) of the rule on the 
entities and whether these are significant. The Chief 
Counsel for Advocacy at the Small Business 
Administration (SBA) is to review the analysis prior 
to the agency publishing the rule in the Federal 
Register. If SBA opposes the rule, the SBA statement 
must be included in the Federal Register notice, 
along with the agency’s response. 

For significant regulatory actions (costing $1 
million or more): 

Agencies are to prepare a written statement on: 



(a) an estimate of the anticipated costs to state, 
local, and tribal governments and sources of federal 
funds to pay for these costs; (b) an assessment of 
costs and benefits anticipated from a mandate 
imposed on state, local, and tribal governments; 

(c) to the extent feasible, an estimate of the future 
costs of mandates, as well as any disproportionate 
impact the mandate or federal funding would have 
on particular regions, states, localities, or tribes; and 

(d) a description and summary of consultations with 
state, local, and tribal governments. 

• Creation of new judicial review powers that will 
result in delaying agency regulatory actions. All of 
the above agency requirements (except the 
requirement for significant regulatory actions) 
will become judicially reviewable. This means that 
powerful, special interests can sue the 
government before the public ever sees the 
proposed rule in the Federal Register. These new 
“citizen suit” powers are in addition to already 
existing authority to sue an agency for rules that 
are issued in an “arbitrary and capricious” 
manner. 

The proposed bill also grants private employers 
new rights, including “whistleblower protections.” 
New procedures are established to protect an 
individual or company against government reprisals 
for disclosure of information that is indicative of 
“arbitrary” agency action, “inconsistent, 
discriminatory, or disproportionate enforcement 
proceedings,” mismanagement, or many other points. 
Agency personnel cannot take, recommend, or 
approve agency actions if the disclosure of protected 
information was a contributing factor to the decision. 

An entity subject to administrative action may 
assert violations of the whistleblower protections as a 
defense. If the violations are substantiated, the fines 
or other costs, except compliance costs as “required 
of and enforced against other persons similarly 
situated,” will be dropped. Agencies may be assessed 
$25,000 a day for violations of the whistleblower 
protections. Additionally, the entity may file a civil 
action suit through which the court may cancel fines 
or penalties, order the rescission of settlements, 
issue permits or licenses that have been delayed or 
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denied, order the agency or government employee to 
pay damages (for such things as loss of profits from 
idleness or value of a business, or payments to third 
parties), or order punitive damages not to exceed 
$25,000 per day for violations of whistleblower 
protections. 

These new judicial review components, along 
with new rights, mean that even if an agency is able 
to slog its way through the regulatory process, it can 
be tied up in the courts for a very long time. 
Furthermore, industry can use whistleblower 
protections as an added mechanism to thwart agency 
enforcement activities. 

• Creation of a new entitlement program for private 
property owners even as the Republicans try to 
cut entitlements for poor people. Final agency 
actions (e.g., regulation, permit, guidance) that 
result in a reduction in the value of property by 
10% or more and places limits on the lawful use of 
the property will be compensated. Not only will 
the individual be compensated, but the agency 
head is required to stay the agency action. 

This new private property entitlement program 
will likely result in less legislation and less regulation 
for fear that such actions might become budget- 
busters. Companies that must close in order to clean 
up toxic waste in poor communities or communities 
of color could potentially collect money under this 
new entitlement. Banks could claim a right to 
compensation if implementation of fair housing or 
community reinvestment regulations resulted in a 
10% loss of profits. A candy manufacturer could get 
compensation from the Department of Agriculture 
because a new school lunch regulation limits how 
many sweets kids can consume in school. 

If state and local governments employ this 
federal law, it could result in serious challenges to 
local zoning laws. For example, a developer might 
claim that a local requirement to create low- and 
moderate-income housing is a takings of private 
property since the owner could make more money by 
renting/selling upper-income units. The list is nearly 
endless on possible compensation requests that 
would be filed. 

Many of the elements found in the Job Creation 



and Wage Enhancement Act 8 were previously 
proposed during the 103rd Congress, albeit some 
with slightly less strident language than that offered 
in this proposed bill. Nearly all failed to pass (see 
exceptions below). Even before the elections, most 
analysts expected the Congress to be more 
conservative and these anti-regulatory issues might 
be more warmly embraced. Now, with Republicans 
taking control of the House and the Senate, it is even 
more likely that these proposals will be adopted, 
possibly in a manner even more extreme than the bill 
as drafted before the national elections. The 
Republicans build their case for passing such 
extremist legislation because they claim the election 
was a mandate to support the Contract with America. 

The underlying assumption of this anti- 
regulatory agenda is that what is good for Corporate 
America is good for all of America. The logic runs 
that if government protections and safeguards are 
reduced or eliminated, free market forces will prevail 
and make business flourish and create new jobs. 
Unlike backers of the Reagan Revolution or the 
Quayle Council on Competitiveness, these 
conservatives are not openly attacking popular 
government laws directly. Rather, they are using 
good-sounding procedural mechanisms — a 
regulatory budget or the balanced budget 
amendment — that give the impression of improved 
management of government but in effect will achieve 
the Reagan anti-governmental agenda — Reagan 
Redux in Disguise. 

The remainder of this paper provides 
background on four anti-regulatory issues — 
unfunded mandates, risk assessment/cost-benefit 
analysis, private property takings, and the Paperwork 
Reduction Act — that dominated the debate during 
the last Congress. Taken together, and coupled with 
the other provisions in the Contract, they represent 
extremist proposals. The civil rights and public 
interest community should be waiy of attempts to 
“compromise” on the truly radical nature of these 
proposals, and thereby play into the hands of 
conservatives. Their strategy is to propose the 
radical, compromise, and end up with a product that 
is only egregious. 
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I. Unfunded Mandates 

A. What's the Issue? 

State and local governments have been 
complaining that the federal government imposes 
significant requirements on them but does not 
provide enough funding to cany these requirements 
out. These requirements, often called unfunded 
mandates by some state and local government 
officials, fall into several categories: 9 

• Direct orders from the federal government that do 
not carry funding (e.g., wastewater treatment 
standards); 

• Cross-cutting rules affecting all laws and 
regulations that do not carry funding (e.g., anti- 
discrimination and civil rights requirements, such 
as the Americans with Disabilities Act or Title VI 
of the Civil Rights Act; minimum wage levels, such 
as the Davis-Bacon Act); and 

• Cross-over sanctions where penalties are 
sanctioned or federal funding is withheld in one 
program area to force compliance in another area 
(e.g., withholding highway construction funds if 
states do not comply with highway billboard 
control standards). 

For some, the issue is decreasing the number of 
unfunded mandates. They argue that they have 
greater responsibilities, but less money from the 
federal government. For example, the U.S. 

Conference of Mayors promoted its opposition to 
unfunded mandates after the Clinton Administration 
failed to win passage of the stimulus package in the 
first months after coming to Washington. A 
significant portion of the stimulus package was 
increased funding for the Community Development 
Block Grant (CDBG), which provides flexible funding 
for communities. The loss of the CDBG funds fanned 
the flames within the U.S. Conference of Mayors and 
other trade organizations representing state and 
local governments, and pushed them toward stopping 
unfunded federal mandates. If they could not get the 
funds, they certainly were not going to do the federal 
government’s work. 

For others, the issue is decreasing the number of 
mandates that the federal government imposes, not 



necessarily finding the funding for them. As Thomas 
DiLorenzo, a professor at Loyola College in 
Baltimore, writes: “Let’s hope that the focus of any 
policy reform will be on the mandates themselves 
rather than merely whether they are funded’ or 
not.” 10 These conservative forces are using the debate 
on unfunded mandates to attack the laws and 
regulations that provide public protections. 

In either case, opponents of unfunded mandates 
strongly support legislation that would exempt state 
and local governments from complying with federal 
laws and regulations that do not provide all the 
direct costs for compliance. There have been two 
different types of legislation addressing the problem. 
The first, supported by Senator Dirk Kempthorne (R- 
ID) and Representative Gary Condit (D-CA), adopts a 
policy of “no money, no mandate.” The second, 
promoted by Senator John Glenn (D-OH) and 
Representative John Conyers (D-MI), is a 
compromise that relies more heavily on procedural 
mechanisms to eliminate unfunded mandates. 11 Each 
version, along with a mandates cap, are used in the 
Contract with America. A brief description of each 
follows. 

“No Money, No Mandates” 

The “no money, no mandates” bill offered in the 
Senate by Kempthorne and in the House by Condit 
was widely opposed by the public interest 
community. More than 100 national organizations — 
representing the civil rights, disability, 
environmental, health, women’s, education, 
children’s, religious, and public interest community, 
as well as organizations representing working men 
and women — signed a letter to Congress claiming 
that these bills would undermine federal protections 
and safeguards designed to protect the health, safety, 
and rights of all Americans. 

The Kempthorne/Condit approach was to 
prohibit legislation from being considered that 
created an unfunded mandate on state, local, or 
tribal governments. There was considerable criticism 
that their approach could not be implemented in 
Congress because of the way that the budget process 
works. 12 Accordingly, near the end of the 
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103rd Congress, Condit and Rep. John Mica (R-FL) 
proposed another approach that prohibited agencies 
from implementing regulations unless Congress has 
provided the resources to pay for the mandate. This 
approach was an attempt to achieving the “no money, 
no mandate” objective without running afoul of the 
appropriations/authorization processes. It is the 
Condit/Mica approach that is in the Job Creation and 
Wage Enhancement Act. 

The Glenn/Kempthome Compromise 

Glenn and Kempthorne worked together to 
fashion a compromise in the Senate. Their bill 
became the basis for a compromise, led by Conyers 
and Rep. Clinger (R-PA) in the House. The 
Glenn/Kempthome bill, with minor modification, 
also appears in the Job Creation and Wage 
Enhancement Act. 

For all legislation containing unfunded 
mandates, the Congressional Budget Office (CBO) 
must report on whether or not the amount of the 
unfunded mandates exceeds $50 million (adjusted 
annually for inflation) in any of five years. If it 
exceeds $50 million, CBO must identify an estimate 
of the total direct costs to the state, local, and tribal 
governments to comply with the bill, the amount of 
increase in authorization of appropriations needed to 
offset the unfunded mandate, and the amount 
appropriated in the prior fiscal year. If CBO 
determines it is “reasonably feasible,” it will also 
estimate the future costs of mandates, as well as any 
disproportionate impact the mandate or federal 
funding would have on particular regions, states, 
localities, or tribes. 

All legislation that contain mandates would be 
subject to two points of order, each overcome by 
majority vote. (NOTE: In the Job Creation and Wage 
Enhancement Act, only in the Senate can the point of 
order be waived by majority vote. There is no waiver 
provision in the House.) A point of order could be 
raised on whether the CBO statement is included in 
the committee report. And a point of order could be 
raised on whether the bill raises authorization of 
appropriations to a level at least equal to the direct 
cost of the mandate as estimated by CBO and has 



“identified in the bill” a mechanism for offsetting the 
increased authorization of appropriations. The offset 
is to be some combination of reducing authorization 
of appropriations or entitlement spending, or 
increasing federal receipts. 

Although not subject to a point of order, the 
committee report is also to contain a statement on 
whether the committee intends the mandate to be 
partly or entirely unfunded, along with whether the 
bill is intended to preempt state, local, or tribal law, 
and, if so, an explanation of why the committee 
supports preemption. The committee report is also to 
contain a “qualitative, and if possible, a quantitative” 
assessment of costs and benefits anticipated from 
the mandate, and list sources of federal assistance in 
meeting the direct costs of the mandate. 

The bill also creates executive branch 
procedures that attempt to reduce the burden of 
federal regulations on state, local, and tribal 
governments. For all “significant” federal mandates, 
agencies must develop procedures to provide these 
governmental entities “meaningful and timely input 
in the development” of regulations. Consultations 
with officials of small governments are required 
before establishing any requirements or regulations. 

For every “significant regulatory action” — 
defined as costing state, local, or tribal governments 
at least $100 million (adjusted annually for inflation) 
— agencies are required to prepare a written 
statement on: 

• An estimate of the anticipated costs to state, local, 
and tribal governments and sources of federal 
funds to pay for these costs; 

• A “qualitative, and if possible, a quantitative” 
assessment of costs and benefits anticipated from 
the mandate; 

• To the extent feasible, an estimate of the future 
costs of mandates, as well as any disproportionate 
impact the mandate or federal funding would 
have on particular regions, states, localities, or 
tribes; and 

• A description and summary of consultations with 
state, local, and tribal governments. 

The written statement is to be prepared prior to 
issuing proposed and final rules. Thus, state, local, 
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and tribal governments are afforded special access to 
agencies, exalting them above any portion of the 
public. This is particularly troublesome when this 
special access is prior to the agency issuing a 
proposed rule; in essence, before anyone else has an 
opportunity to shape agency action. 

In the Senate, Byron Dorgan (D-ND) successfully 
added an amendment to the Kempthome/Glenn bill 
that requires the CBO analysis to be applied to 
legislation affecting the private sector. The private 
sector CBO analysis would not, however, be subject to 
a Senate point of order. The Dorgan amendment also 
does not impose procedural requirements on the 
executive branch. The Dorgan amendment is included 
in the Job Creation and Wage Enhancement Act. 

What’s A Mandate? 

The Job Creation and Wage Enhancement Act 
does not use the same definition of mandate 
throughout its requirements. Under the “no money, 
no mandate” provisions, an unfunded mandate 
includes any requirement on state or local 
governments to undertake an activity or provide a 
service, and for which the federal government does 
not provide sufficient resources to undertake or 
provide the service or activity. Additionally, 
entitlement programs of $500 million or more that 
impose costs on state or local governments or would 
cause a reduction in federal resources if the 
government failed to undertake the activity or 
provide the service are also considered unfunded 
mandates. Requirements to enforce constitutional 
rights and prohibitions against discrimination are 
excluded. 

Thus, any grant-in-aid program would be covered 
under the “no money, no mandate” provisions. This 
would include requirements under grant or 
contracts, such as reporting requirements. It would 
also include minimum wage laws, Medicaid, and 
nearly every other government program. 

Under the Kempthome/Glenn approach, it 
remains unclear precisely what is considered a 
mandate. The bill provides greater detail on 
definitions than the “no money, no mandate” section, 
but, in doing so, raises a number of questions. 



According to this part of the bill, a mandate is a 
provision in any bill or regulation that: 

• Creates an enforceable duty, except as a condition 
of federal assistance or where there is voluntary 
participation; 

• Lowers authorization of appropriations that is 
intended for compliance with the mandate; or 

• Affects an existing entitlement program that 
provides at least $500 million per year to state, 
local, and tribal governments by increasing the 
stringency of participation or placing caps on (or 
otherwise lowering) spending and is a program for 
which the state, local, or tribal government lacks 
authority to control their financial or 
programmatic responsibilities. 

The bill excludes a provision in a bill or 
regulation that: 

• Enforces Constitutional rights of individuals; 

• Prohibits discrimination on the basis of race, 
religion, gender, national origin, or handicapped 
or disability status; 

• Requires compliance with accounting and audit 
procedures; 

• Provides for emergency assistance or relief at the 
request of state, local, or tribal governments; 

• Is necessary for national security or 
implementation of international treaties; or 

• The President and Congress designate as 
emergency legislation. 

Unlike the “no money, no mandate” section, this 
section seems to exclude grant-in-aid programs in 
which the state, local, or tribal government 
voluntarily participates. Also the costs associated 
with carrying out the grant cannot be considered an 
unfunded mandate. 

For both sections of the bill, some may consider 
civil rights programs protected because of the 
exemptions. However, there are at least three 
concerns: (1) In the Kempthome/Glenn approach, 
the requirement to identify offsets to pay for the 
unfunded mandate does not exclude civil rights 
programs; (2) While laws intended to prohibit 
discrimination are excluded, other programs of 
concern to the civil rights community are included in 
the definition of mandates; and (3) There is 
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enormous ambiguity as to what constitutes a law 
intended to prohibit discrimination. 

While the Congressional Parliamentarian may be 
able to determine whether a bill should be excluded 
or not, who will determine regulatory exclusion? For 
example, regulations on supplemental vocational 
education services ran into the unfunded mandates 
buzzsaw this last summer. School administrators and 
local education agencies argued that the rules would 
force states and school districts to spend more 
money to carry out the regulations unless additional 
federal funding was provided. On the other side, low- 
income students, along with organizations such as 
the National Puerto Rican Coalition, argued that the 
regulations are basic civil rights. If these exclusions 
became law, who would decide whether the 
regulations should be exempt from providing the 
funding or not? 

B. What's the Clinton Record? 

President Clinton acknowledged the importance 
of not imposing additional unfunded mandates on 
states and localities. The National Performance 
Review recommended a presidential directive to 
limit the use of unfunded mandates by the executive 
branch. 13 Within two months, President Clinton 
issued Executive Order 12875, “Enhancing the 
Intergovernmental Partnership,” which was intended 
to reduce unfunded mandates on state and local 
governments. 14 

The Order prohibits agencies, to the extent 
feasible and permitted by law, from implementing 
regulations that create mandates on state and local 
governments unless: 

• There are funds necessary to pay the direct costs 
incurred by the state or locality; or 

• The agency meets with the affected governmental 
units and documents to OMB the nature of the 
governmental unit’s concerns along with 
justification for issuing the regulation. 

The Order also gives agencies enormous 
flexibility in granting requests to states and local 
governments for waivers of statutory and regulatory 
requirements. 



Although the Administration may have hoped 
that the Order would ease the concern about 
unfunded mandates, the reverse happened. With the 
loss of the stimulus package, the U.S. Conference of 
Mayors began organizing around unfunded mandates. 
The trade groups representing state and local 
governments, often called the Big Seven, began 
working closely with Kempthome on his “no money, 
no mandate” legislation. 

The Clinton Administration opposed legislation 
proposing “no money, no mandate.” As the Senate 
marked up the Kempthorne/Glenn “compromise” 
bill, Leon Panetta, then OMB Director, sent a letter 
supporting the bill with the exception of the Dorgan 
private sector amendment. As the 103rd Congress 
was concluding, the President endorsed and lobbied 
for the Glenn/Kempthome and the Conyers/Clinger 
bills, including the private sector amendment. 

Although the Clinton Administration opposed 
the “no money, no mandate” approach, it did not 
oppose such language being added to the 
reauthorization of the Elementary and Secondary 
Education Act (ESEA). The ESEA was enacted with 
an amendment initially proposed by Sen. Gregg (R- 
NH) that prohibits the federal government from 
“mandat[ing], direct[ing], or control[ling] a State, 
local education agency, or school’s curriculum, 
program of instruction, or allocation of State or local 
resources, or mandate a State or any subdivision 
thereof to spend any funds or incur any costs not paid 
for under this Act.” 

The Clinton Administration has not taken a 
position on other unfunded mandates provisions 
offered in the Job Creation and Wage Enhancement 
Act, including: 

• A cut of 6.5% in the costs of mandates imposed on 
state and local governments, along with a cap on 
the cost of unfunded mandates held to 3% of the 
GDP; and 

• A requirement that the Advisory Committee on 
Intergovernmental Relations prepare a study on 
unfunded mandates with recommendations on 
such things as what unfunded mandates to 
terminate. The ACIR would also be responsible for 
monitoring the implementation of the “no money, 
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no mandate” requirements and the procedural 
mechanisms to stop passage of laws with 
unfunded mandates. 

II. Risk Assessment/Cost- 
Benefit Analysis 

A. What's the Issue? 

Assume a parent is repeatedly hitting a child in 
the head. Which do you think would be better? Assess 
how much damage the parent can inflict without 
doing serious harm to the child. Or, find a way to stop 
the parent from hitting the child. 

If you selected the second approach, the public 
interest community argues you should side with them 
regarding a highly contentious issue that continues 
to come up in Congress — risk assessment. They say 
that while risk assessment can be a useful tool in 
selected cases, the objective should not be solely to 
determine how much exposure to a hazard can occur 
without serious consequences. Rather the main 
objective should be to avoid the hazard in the first 
place — to require an analysis of alternatives to the 
risk itself. 

Sounds logical, but industry representatives and 
conservative lawmakers say that the example is a bad 
one. They say the real issue is that the government, 
faced with limited resources, must do a better job of 
setting priorities (e.g., should lead or asbestos be 
safeguarded against) and of focusing on problems 
that pose the greatest risk. In their view, risk 
assessment is a useful management tool that 
Congress should require of every mqjor regulation 
affecting health, safety, and environment. 

These different perspectives have created a 
showdown in Congress, with lawmakers offering 
amendments to require risk assessments and 
comparative risk analysis and the public interest 
community fighting to get them off the bills. The 
victims of the battle during the 103rd Congress have 
been nearly every mqjor environmental bill. For 
example, the bill to make EPA a cabinet level 
department died because of a potential risk 
assessment amendment. A number of other bills died 



either because of risk assessment amendments or 
because the risk assessment amendment was one of 
several problems concerning the bill. An 
environmental technologies bill, and the 
reauthorization of the Safe Drinking Act, Clean Water 
Act, and Superfund all died. Only one bill, the 
reorganization of the U.S. Department of Agriculture, 
passed with risk assessment language as part of it. 
Even a bill on risk assessment, which had the 
endorsement of EPA and the environmental 
community, died when Rep. Robert Walker (R-PA) 
added restrictive amendments. 

The Job Creation and Wage Enhancement Act 
contains language similar to that proposed by 
Senator J. Bennett Johnston (D LA), the original 
author of these risk assessment amendments. 
Industry representatives have agreed to make a big 
push to pass such language. They have bankrolled a 
new organization, the Center for Uniform Risk 
Evaluation, to fight for these amendments. The 
National Association of Manufacturers has also 
begun to weigh in on these issues, along with 
conservative think tanks such as the American 
Enterprise Institute and the Cato Institute. All these 
groups are working closely with a House regulatory 
reform coalition led by Rep. Tom DeLay (R-TX) as 
well as a newly formed Senate regulatory task force 
chaired by Sen. Don Nickles (R-OK). 

Risk assessment is the characterization of the 
potential adverse health effects of human exposures 
to hazards. According to the National Research 
Council, risk assessment involves four basic steps 16 : 

• Hazard identification, which means deciding if a 
chemical is linked to a particular health effect; 

• Dose-response assessment, which asks the 
question: What is the relation between the level of 
exposure (dose) and the incidence of disease 
(response)? In other words, how much of a 
chemical will make you how sick. This stage 
involves extrapolating from high doses to predict 
incidence at low doses and converting animal 
doses to equivalent human doses; 

• Exposure assessment, which measures the 
frequency, duration, and intensity of human 
exposure to a hazard; and 
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• Risk characterization, which tries to measure the 
expected risk, as well as its certainty. For 
example, there is a 95% probability that 1,500 of 
every million citizens will get cancer from the 
dioxin they get from meat, fish, and dairy 
products. 

Risk assessment is a mathematical technique to 
determine what is “safe.” Government agencies use it 
for many things, including to determine: how much 
toxic or radioactive waste is safe to leave in the 
ground at a Superfund site; whether a new 
incinerator will impose “acceptable risks" in a 
neighborhood or city; how much dioxin is safe for the 
bald eagles and the salmon in the Columbia River 
Basin; and to decide whether to protect workers from 
exposure to certain workplace hazards. It is also used 
to assess food safety. In many respects, risk 
assessment lies at the heart of the environmental 
justice movement and other civil rights issues. If 
risks are considered low, agencies will not regulate or 
enforce. 

Risk assessment issues have usually been left to 
scientists and technocrats debating in academic 
centers. But recent discussions about risk 
assessments have had little to do with science, 
instead focusing on risk assessment as a political tool 
for slowing down government regulation. 

In the Senate, Johnston offered an amendment 
which passed 95-3 that would require EPA to 
estimate the risk for every regulatory action, conduct 
a comparative analysis of the risk addressed by the 
regulation relative to other risks to which the public 
is exposed (Johnston’s personal favorite is that of 
being hit by lightening), and estimate the cost of 
implementation of and compliance with the 
regulation. The Johnston amendment also required 
the head of EPA to certify that: the regulation would 
substantially advance public protections against the 
identified risk; the best available scientific data was 
used to make the estimates; and the benefits of the 
regulation will justify the costs. 

In theory, risk assessments and comparative risk 
analyses sound like appropriate solutions to 
prioritizing dangers faced by the public. In fact, in a 
recent survey conducted by the Harvard Center for 



Risk Analysis, 16 83% of the 1,000 respondents felt that 
the government should use risk analysis to identify 
the most serious environmental problems and give 
them the highest priority. 

The same survey, however, also resulted in 66% of 
the respondents stating that the government is not 
doing enough to protect the public from 
environmental pollution, and 76% said that, when 
scientists are unsure about how harmful pollution is, 
environmental regulations should be designed to err 
on the side of safety, even if that makes regulations 
more expensive. In general, the American people 
believe that the role of the government is to protect 
them from risks they cannot control themselves. 

Environmentalists have raised many problems 
with the Johnston amendment. They point out that 
risk assessment is not a precise science, allowing 
regulators simply to “plug in the numbers.” Indeed, 
experts point out that the science involved in 
conducting risk assessments can be dubious, and 
that relying solely on risk assessments can be very 
dangerous. 17 Risk assessments start with built-in 
uncertainties that may result in findings that are 
different by several orders of magnitude. For 
example, in determining the risk of a chemical, the 
agency may conduct research that focuses on 
estimates of inhalation because of an assumption 
that the most common form of ingestion is breathing 
the chemical. The result may show low risk. Another 
study of the chemical’s risk may focus on edible 
products (instead of air transmission) and fmd that 
risk to humans is very high. 

The underlying assumption makes an enormous 
difference. Scientists must make assumptions in 
nearly all aspects of the risk assessment. For 
example, the relationship between dose and 
response at low levels of exposure is not well known. 
Thus, scientists must make judgment calls about the 
dose-response relationship in order to complete the 
risk assessment. 18 

Equally important is the agency’s decision on 
how to treat the risk estimate. Averaging the risk 
across the whole population may yield a very 
different interpretation of the data than if it is 
averaged across subsectors that face high exposure. 
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The result may be not to regulate even though certain 
highly exposed communities may face illnesses and 
deaths that could be prevented. This issue has very 
practical consequences. Will the government offer 
protection to all consumers from pesticide residues 
in food, or will it protect only the person who eats the 
theoretically “average” diet? Will workers be afforded 
protection in all industries, or will certain workplace 
risks be condoned as unavoidable or too expensive to 
eliminate? Will toxic pollution be measured in low- 
income and minority communities in order to assess 
the need to regulate or will the measure be based on 
the “average” community? When put this way, risk 
assessment suddenly becomes a civil rights issue. 

Another controversial part of the Johnston 
amendment is the requirement to conduct a 
comparative analysis of the risk addressed by the 
regulation relative to other risks to which the public 
is exposed. Johnston stated: “[T]he purpose of the 
risk comparison is ... to give members of the public 
some understandable reference points so that they 
can grasp the magnitude of the risk posed. Most of us 
cannot immediately grasp the meaning of a 10 6 
chance of dying from a particular ailment. But if we 
can compare that risk to three other common risks, 
such as the risk of dying from lung cancer, the risk of 
dying in a car accident, and the risk of being hit by 
lightning, we can have some idea of what the 
scientists are talking about.” 19 

Again, it sounds reasonable and logical. But 
there are several problems with the comparative risk 
analysis language. First, the amendment would allow 
comparing involuntary risks (e.g., pesticide residues 
on fruits) with voluntary risks (e.g., driving without a 
seatbelt or smoking cigarettes). The risk associated 
with smoking cigarettes or not using seatbelts greatly 
exceeds the estimated risk from consuming fruit with 
legal pesticide residues. However, when a risk is 
beyond the control of the consumer, the individual’s 
estimate of a tolerable risk level is typically much 
more conservative. 20 Furthermore, what does the 
public gain if EPA tells us that the risks associated 
with smoking cigarettes (which is a voluntary risk) 
are far greater than pesticide residues on fruits we 
eat (which is an involuntary risk). Does that 



“comparative risk” fact lessen the dangers of the 
pesticide? Environmentalists feel that EPA should be 
required to regulate when there is a serious risk, 
regardless of how it stacks up to other risks. That 
principle should be applied to all environmental, 
health, and safety risk assessments. 

A second concern is that the comparative risk 
analysis may imply a level of certainty that does not 
exist. Typically, the data available for assessing 
chemical risks is much less certain than data 
associated with, for example, driving without 
seatbelts, especially if the risk posed involves a 
chronic effect such as carcinogenicity. Yet the risk 
assessment amendments do not direct EPA to set 
standards that incorporate margins of safety to allow 
for imperfect and incomplete data. Neither does any 
provision in the Job Creation and Wage Enhancement 
Act. 

A third concern is that the comparative risk 
analysis avoids the confrontation of important policy 
considerations. For example, there is no 
consideration for the distribution or equity of costs 
and benefits. There are often geographic, economic, 
racial, and temporal discrepancies between those 
who bear the costs and those who benefit. 

Acknowledging some of the concerns, Johnston 
reworked his bill and offered a revised version on the 
reauthorization of the Safe Drinking Water Act. 
“Johnston II” had several improvements over 
“Johnston I.” Instead of applying risk assessments to 
every environmental regulation, it would be limited 
to rules with an impact on the economy of $100 
million or more. Instead of requiring EPA to estimate 
the risk (which connotes a quantitative approach), it 
requires EPA to “describe” the risk (a broader, more 
qualitative approach). It also requires EPA to review 
the impact to subpopulations and sensitive groups — 
a critical justice issue. The requirement to estimate 
the cost was changed to consider the cost and 
benefits and to include quantitative and qualitative 
factors. 

On the other hand, Johnston II was worse than 
Johnston I in its comparative risk requirement. It 
required EPA to compare the risk with six other risks, 
three of which are to be regulated by the government 
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and three that are not to be regulated by the 
government. 

The same language as Johnston I was offered 
this summer by Rep. Gary Condit (D-CA) as an 
amendment to the USDA reorganization bill. After 
considerable procedural wrangling and negotiation, 
the bill with a modified Condit amendment was 
enacted. The environmental community opposed the 
compromise as being too extreme. Johnston, along 
with conservative lawmakers, opposed the 
compromise as too weak and promised to offer 
stronger language in the next Congress. 

While the debate over the Condit amendment 
was occurring, the House Committee on Science, 
Space, and Technology was preparing for a mark-up 
of H.R. 4306, the Risk Assessment Improvement Act. 
The public interest community and EPA endorsed the 
bill with minor modifications. Unfortunately, at the 
mark-up, conservatives launched an attack on the 
bill. For example, Rep. Walker (R-PA) proposed an 
amendment that made risk assessment guidelines 
unreasonably vulnerable to judicial challenge. 
Another amendment established the use of 
assumptions and procedures that would make it 
more difficult to protect health and the environment, 
particularly for minority and low-income populations. 
In the end, the bill died. 

As described in the overview of this paper, the 
Job Creation and Wage Enhancement Act requires 
agencies to conduct a risk assessment and cost- 
benefit analysis for virtually all government 
regulations affecting human health, safety, and 
environment. The provisions provide no clarification 
about analyzing the impact on subpopulations or 
sensitive populations; nor do they address the 
importance of non-quantitative analysis of risk and 
cost-benefit. 

Perhaps even more important is that the 
proposed Act forces the debate to be around the 
wording for requiring risk assessments. This misses 
the point. Peter Montague, an environmental activist 
and expert on risk assessments, describes it 
succinctly: “We don’t need to get rid of risk 
assessment completely. But we need to precede it by 
assessing alternatives. Then risk assessment could be 



applied to each of the alternatives, to select the least 
damaging.” 21 Montague points out that the National 
Environmental Policy Act, the law that requires 
environmental impact statements, already has a 
model for doing “alternatives assessments,” but that 
the idea needs to be dusted off and reused. 

Montague and other scientists and policy experts 
have begun to organize in response to the industry’s 
actions to promote the risk assessment agenda. They 
have created a new organization, called the Science 
and Environmental Health Network (SEHN), to 
educate the public about issues such as risk 
assessment. Additionally, a coalition of 
environmental, health, and other public interest 
groups, along with organizations representing 
working men and women, has begun to emerge to 
counter the industry lobby force on risk assessments 
and other anti-regulatory issues. 

B. What's the Clinton Record? 

Slightly more than a year ago, President Clinton 
signed Executive Order 12866, “Regulatory Planning 
and Review.” 22 Among its requirements is that 
agencies are to “consider, to the extent reasonable, 
the degree and nature of the risks posed by various 
substances or activities within its jurisdiction.” More 
recently, a White House committee has been 
developing principles and guidance to agencies on 
how to handle risk assessments. That process has not 
involved the public and its impact on the legislative 
process is unknown. 

The Clinton Administration opposed the 
Johnston I amendment, but became less vocal after 
the amendment passed 95-3 in the Senate. The 
Administration had virtually no voice after the rule to 
consider the EPA cabinet elevation bill was 
surprisingly defeated in House. The battle over the 
rule was in part a debate over whether the House 
should vote on the Johnston I amendment. The Rules 
Committee decided the Johnston I amendment was 
not germane to the bill. 

As Johnston II was developing, the 
Administration worked with the Senator to develop 
language. The Administration claims it did not 
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support the final Johnston II language, but took no 
action to keep it from being attached to the Senate 
version of the Safe Drinking Water Act. 

It is unclear what position the Administration 
took with regard to the Condit risk assessment 
language attached to the USDA reorganization bill. 
Initially, the White House and EPA indicated little 
support for the Condit amendment. But as 
negotiations proceeded, the Administration did little 
to prevent its passage. The Administration, along 
with the USDA, made it clear that they considered 
passage of a USDA reorganization bill a very high 
priority. In the end, the President signed the USDA 
reorganization bill with a modified Condit risk 
assessment amendment. 

The Job Creation and Wage Enhancement Act 
goes way beyond the Condit compromise language in 
the USDA reorganization bill. The difficulty in 
determining the Clinton Administration’s position on 
these proposals is that there is no “point person” on 
these issues. Generally, by default, the public interest 
community has communicated with the 
Administrator of OMB’s Office of Information and 
Regulatory Affairs. But these communications have 
not translated in a coordinated Administration 
response. 

III. Private Property Rights 

A. What's the Issue? 

“Takings” legislation requires the government to 
compensate businesses or property owners whenever 
laws, regulations, or other governmental actions 
result in diminished profits or property values. 
Proponents of “takings” legislation would require 
government bureaucracies to perform extensive, 
nationwide studies of the potential property/profit 
impact of an action before the government can 
undertake the action. Proponents of takings 
legislation would redefine traditional American 
property rights and undermine health, safety, and 
environmental protections, civil rights, property 
rights, and other rights of average citizens. A broad 
range of public safeguards would be blocked by 



unworkable red tape, flawed standards, and 
requirements that taxpayers pay corporations and 
individuals not to pollute, put lives in danger, or deny 
civil rights. 

The Fifth Amendment to the U.S. Constitution 
says that private property may not be taken for public 
use without just compensation. The U.S. Supreme 
Court has ruled that a regulation can result in a Fifth 
Amendment “taking,” but whether this happens 
depends on a number of considerations. The Court 
has also affirmed that “takings” cases must be 
decided on the facts of each particular case. 

In 1988, President Reagan signed Executive 
Order 12630, Governmental Actions and Interference 
with Constitutionally Protected Property Rights, 
which required that all regulations comply with a 
“takings” standard that the Congressional Research 
Service has since demonstrated to be contrary to the 
Constitution as interpreted by the Supreme Court. 
The Order required the Justice Department to certify 
that each agency had a procedure for reviewing 
whether proposed regulations had a takings 
implication, and instructed agencies to submit a 
Takings Impact Assessment with regulations sent for 
review to the Office of Management and Budget. If 
the Justice Department did not certify the agency, 
then the agency could not issue regulations. If OMB 
did not find that the specific regulatory proposal was 
consistent with the President’s policies and 
priorities, then the agency could not proceed with 
the regulatory action. 

The hope was that regulatory protections could 
be reviewed for takings implications and potentially 
stopped. 23 Reagan Administration Solicitor General 
Charles Fried identified Attorney General Edwin 
Meese as the source of the Order. He had a “specific, 
aggressive, and it seemed to me quite radical project 
in mind: to use the Takings Clause of the Fifth 
Amendment as a severe brake upon federal 
regulation of business and property.” 24 

Conservatives have pushed to either codify the 
Reagan Order or to enact legislation that would 
require payment for actions that fall far short of 
being takings. 26 (Such legislative initiatives have also 
been advanced at the state and local level. During 
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the November national elections, a takings referenda 
— not nearly as extensive as the Job Creation and 
Wage Enhancement Act — was defeated in Arizona.) 

Takings legislation would have a cross-cutting 
impact, potentially undermining important laws. For 
example, would a business designated as a Superfund 
site that is required to shutdown for clean-up argue 
that the regulation created a takings since there 
would be a loss of business? For that matter, would a 
zoning law requiring new apartment buildings to 
reserve 10% of the units for low- to moderate-income 
families become a taking since the owner loses 
“property value” because of the regulation? 

The primary concern is that the takings 
argument is little more than a smokescreen for an 
outright assault on citizen protections and 
safeguards. Ironically, even though proponents of 
takings legislation argue they represent small 
property owners, their “takings” initiatives primarily 
would benefit only one side of the equation — major 
corporate and development interests, not individuals. 

During the last Congress, Rep. Billy Tauzin (D- 
LA) and Sen. Richard Shelby (R-AL) introduced the 
Private Property Owner’s Bill of Rights (H.R. 3875/S. 
1915), which was substantially like the provisions in 
the Job Creation and Wage Enhancement Act. Like 
the proposed Act, they would have created an 
entitlement program to permit property owners to be 
compensated whenever governmental actions have 
the impact of reducing the value of the property by 
10% or more. 

Not only would the Tauzin/Shelby approach 
impose a major new burden on taxpayers, it would 
actually undermine balanced private property rights 
by eviscerating protections provided in existing law 
against pollution and other risks to the public health 
and safety, and by placing the alleged rights of one 
property owner above those of others. 

In the last Congress, Sen. Bob Dole proposed a 
more modest approach that the Tauzin/Shelby one. 
Even the Dole plan would gridlock the government 
under inflexible paperwork requirements that are 
virtually impossible to satisfy. The Dole proposal 
would require: 

• All agencies to complete a private property taking 



impact analysis before issuing or promulgating 
“any policy, regulation, proposal, recommendation 
(including any recommendation or report on 
proposal for legislation), or related agency action” 
which could result in a taking or diminution of use 
or value of private property; 

• Each of these analyses to include “an estimate of 
the reduction in use of value of any affected 
private property as a result of such” agency 
action; 

• All agencies, “to the greatest extent practicable, 
[to] transmit a copy of such analysis to the owner 
or any other person with a property right or 
interest in the affected property.” 

Not only would this put the government into the 
title search business, it would require the 
notification of every potentially affected 
corporation’s shareholders! As almost everything the 
government does could diminish the value or use of 
someone’s rights in private property, the government 
would be precluded from entering into treaties, 
negotiating tariffs, changing interest rates, taking 
actions to protect civil rights or to protect health and 
safety, or engaging in health care and welfare reform, 
without first analyzing the potential impact on every 
person with a conceivable property right and 
notifying all those persons. 

Thus, even if the Job Creation and Wage 
Enhancement Act were made less radical, the 
alternatives could create government gridlock also. 

B. What's the Clinton Record? 

When the Clinton Administration issued its 
regulatory review Executive Order (E.0. 12866) on 
September 30, 1993, the President announced that 
the Administration would review other related 
executive orders including the Reagan E.0. 12630 on 
takings. At several points, the Administration 
appeared close to rescinding the Reagan Order and 
replacing it with a Clinton Order. However, the 
Administration has not yet rescinded or replaced the 
E.0. 12630. 

The Clinton Administration has opposed the 
Tauzin/Shelby approach and the Dole plan for 
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addressing takings. Despite its opposition, it has not 
forcefully presented its position on Capitol Hill. 

IV. Paperwork 
Reduction Act 

A. What's the Issue? 

The proposed Job Creation and Wage 
Enhancement Act includes under Title V a 
reauthorization of the Paperwork Reduction Act 
(PRA). The PRA was supposed to be reauthorized in 
1989, but reauthorization has stalled each year, 
primarily because of regulatory issues. The PRA is an 
important behind-the-scenes law since it grants 
powers to the Office of Management and Budget to 
control what information is collected by the 
government, including information required by 
regulations. At the end of the 103rd Congress, the 
Senate passed the PRA after considerable 
controversy; the House took no action. 

Sen. Sam Nunn (D-GA) had introduced a bill on 
behalf of a coalition of business interests, including 
the Chamber of Commerce and the National 
Federation of Independent Business. The bill also 
had the backing of the Senate Small Business 
Committee. However, the authorizing committee, 
Governmental Affairs Committee, chaired by Sen. 
John Glenn (D-OH), did not completely agree with 
the bill. Glenn worked with Nunn to fashion a 
compromise bill. The public interest community, led 
by OMB Watch and Public Citizen, testified that the 
“compromise” bill was actually nothing of the sort. 

The PRA reauthorization bill in the Job Creation 
and Wage Enhancement Act is closer to the original 
Nunn bill than to the so-called compromise. The bill 
gives OMB the authority to review “paperwork” 
requests from the federal government that are not 
physically collected by the government. This includes 
warnings on food safety labels (or any other labels for 
which the words are not specified by statute), 
workplace health and safety notices, emergency 
planning information collected by Local Emergency 
Planning Committees, information about Head Start 
employees and other child care providers, and much 



more. This part of the bill overturns a 1990 Supreme 
Court decision (Dole u Steelworkers) that made 
clear that OMB did not have the authority under the 
PRA to review such paperwork. 

The bill also requires a 5% per year reduction for 
four years in the amount of information collected by 
the government. Each agency would receive, after 
consultation with the agency, an annual information 
collection budget from OMB that ensures a 5% 
reduction in aggregate govemmentwide information. 
This “budget” would not be subject to congressional 
approval or public debate. 

The bill places a heavy emphasis on reducing the 
burdens associated with the collection of 
information. The art of balancing the burden 
reduction with the benefits derived from the 
information collection is virtually lost in the bill. This 
will mean that OMB and internal agency reviews will 
have to follow the new tilt, emphasizing burden 
reduction. Overall, the bill views all information 
collection as bad, rather than as an essential activity 
of a responsive and responsible government. 

Furthermore, the bill would give OMB authority 
to waive regulations or administrative directives in 
order to allow agencies to pursue pilot projects 
intended to improve information management 
practices, such as lowering collection burdens on 
industry. The public would have the right to be 
notified about the waivers, but not to comment. 

The proposed bill would substantially modify an 
amendment offered by Sen. Ted Kennedy to the 
original 1980 PRA law. The “Kennedy amendment” 
was intended to safeguard civil rights protections 
from OMB intrusions; over the years, it has been 
used to protect virtually all paperwork required by 
regulation, such as environmental, consumer, and 
worker protections. The Kennedy amendment allows 
OMB to comment on the paperwork associated with 
a proposed rule, but not to approve or disapprove it. 
The agency must respond to the OMB comments in 
the final rule. If procedural steps are missed or the 
agency does not reasonably respond to the OMB 
comments, OMB may then disapprove the 
paperwork. 

Under the proposed PRA reauthorization in the 
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Job Creation and Wage Enhancement Act, the 
Kennedy amendment would be eviscerated. It gives 
OMB the final authority to approve or disapprove the 
collection of information, even after the final rule has 
been published. Thus, if OMB does not agree with the 
final rule (which must be consistent with public 
comment) and believes the paperwork is too 
burdensome, it can force the agency to re-enter 
rulemaking by disapproving the paperwork. 

The proposed bill grants unusual “public 
participation” powers that will likely be used very 
effectively by business. First, any communication 
with OMB can now be done in secret if “the 
disclosure of which could lead to retaliation or 
discrimination against the communicator.” In other 
words, if someone in the private sector felt that 
burden was unreasonably being placed on them, they 
can communicate in secret with OMB in order to 
avoid retaliation from a specific agency. 

Second, any individual can request OMB conduct 
a review of an existing collection of information to 
determine whether it lacks “practical utility,” is the 
least burdensome approach, or has been approved by 
OMB. OMB would have 60 days to complete a review 
of the request (unless a notice of extension is made 
to the requesting individual). The results of the 
review are to be made public upon request unless the 
requesting individuals requests secrecy. 

These last two “public participation” 
requirements create an entirely new secret, 
unaccountable operation for the handling of 
information collection requests. This runs counter to 
the openness procedures under the PRA since the 
law passed in 1980. 

Dissemination of Government Information 

The proposed bill addresses ways of “enhancing 
agency responsibility for sharing and disseminating 
public information” that, if implemented, would 
greatly restrict the public’s right-to-know. First, the 
bill requires OMB to review agency dissemination 
activities to determine whether they are consistent 
with a new set of standards for dissemination. These 
standards include whether the agency: 

• Has balanced the usefulness of disseminating the 



information with the objective of minimizing the 
cost to the government and the public; 

• Ensures the public has “timely, equitable, and 
cost-effective access.” Past standards were limited 
to timely and equitable; cost-effectiveness, 
coupled with the first point, places a much 
heavier emphasis on user fees. The proposed bill 
indicates that user charges can be set at a level 
“sufficient to recover the cost of dissemination;” 
there is no limitation to indicate that the cost of 
collecting and preparing the information for 
dissemination is not be included as part of the 
user fee. User charges can exceed the cost of 
dissemination if the information is for the “benefit 
of a specific identifiable group.” 

• Considers whether there is another product 
“available from other Federal or non-Federal 
sources [that] is equivalent to an agency 
information dissemination product and 
reasonably achieves the objectives of the agency.” 
This provision, considered but dropped from the 
Senate-passed PRA bill, is highly controversial. 
Originally, the provision was one of several 
criteria that an agency should consider when 
disseminating; it was not conceived of as 
threshold question to determine whether to 
disseminate — and it was not intended as a 
criterion for OMB reviews. Even in its original 
version, many considered this provision tilting 
heavily to privatizing government dissemination 
responsibilities. 

• Takes advantage of all available opportunities in 
“discharging responsibilities” for disseminating 
information. The bill mentions “Federal and non- 
Federal, including State and local governments, 
libraries and private sector entities.” Combined 
with the equivalency test (see above), this criteria 
may be used to emphasize the “discharging 
responsibilities” to further privatize government 
information. 

• Creates opportunities to receive public input so 
that dissemination activities meet public needs. 

• Provides notice of initiating, substantially 
modifying, or terminating significant 

. dissemination products. 
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Thus, like paperwork review, OMB would now be 
given specific authority to review each dissemination 
activity. Presumably, without OMB authority, the 
agency may not proceed since the bill specifically 
states that OMB shall develop “policies and practices 
for agency dissemination”. 

Finally, the bill only applies to information 
dissemination “products,” but does not define what a 
product is. This is important for a number of reasons, 
not the least of which is that the bill requires an 
inventory of all agency information dissemination 
products. This inventory is to be made available 
through electronic and other means “at no charge to 
the public”. 

B. What's the Clinton Record? 

The Clinton Administration testified before the 
Senate Governmental Affairs Committee that it could 
support either the Nunn bill (which is the basis for 
the bill in the Contract with America) or the 
Glenn/Nunn compromise. At a Senate hearing before 
the Governmental Affairs Committee, the 
Administration chose not to discuss specific 
provisions in either bill. 

On dissemination, the Administration has gone 
substantially beyond the provisions in the Job 
Creation and Wage Enhancement Act. In the summer 
of 1993, OMB issued a revision of Circular A-130, 
Management of Federal Information Resources, 
which fundamentally reversed the Reagan/Bush 
views on dissemination of government information. 

The revised Circular changes the policy from 
requiring “maximum feasible reliance on the private 
sector” for dissemination of information to 
permitting agencies, within the context of their 
mission, to “distribute information at the agency’s 
initiative, rather than merely responding when the 
public requests information.” It was untenable to 
allow principles of the marketplace to be the primary 
standards by which to evaluate and control 
information in the public sector. If such principles 
were to hold sway, public information would 
disappear as private businesses decided particular 
products or services were not sufficiently profitable. 



The new Clinton policy gave agencies an 
affirmative responsibility to disseminate information, 
not merely a passive obligation — and it emphasizes 
use of newer information technologies to facilitate 
dissemination. Unfortunately, the new Circular only 
provides guiding policy; it does not have specific 
suggestions on how to pursue a public access agenda 
or how to relate public access to the National 
Information Infrastructure, commonly called the 
information superhighway. Additionally, the Circular 
has no enforcement mechanisms tied to it. 

On December 7, 1994, OMB issued a bulletin to 
agencies to implement a Government Information 
Locator System (GILS). GILS is to provide the public 
with an inventory of agency information holdings 
through computer telecommunications, mostly 
designed for Internet. GILS is an enormous first step 
in fulfilling a governmentwide right-to-know agenda. 
However, it falls far short of providing public access 
to government information in that it does not cover 
all information holdings (mostly just electronic 
information) and only provides information about the 
information. It does not provide direct access to the 
information itself. In some respects, GILS is a 
disappointment because of a missed opportunity to 
debate a plan for meaningful public access to 
government information. At the urging of the public 
interest community, OMB is expected to publish a 
notice of inquiry in the Federal Register about a 
comprehensive, govemmentwide dissemination 
system using newer information technologies. 

Even as OMB’s efforts fall short, Circular A-130 
has resulted in a number of exciting agency 
initiatives to promote public access to government 
information. Four examples — access to EPA’s Toxic 
Release Inventory (TRI), placing the SEC’s EDGAR 
database on the Internet, HUD’s initiative to provide 
fair housing/fair lending data, and initiatives to make 
White House activities publicly available — are 
briefly described. 

EPA’s Right-to-Know Initiatives 

The public interest community has been working 
with the Environmental Protection Agency since 
passage of the Emergency Planning and Community 
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Right-to-Know Act in 1986 around implementation of 
the law. The law mandates manufacturing facilities to 
report on estimated releases to the land, water, and 
air of roughly 300 toxic chemicals. EPA is required to 
make this Toxics Release Inventory (TRI) available 
“through computer telecommunications and other 
means to any person ...” It remains the only law that 
mandates electronic public access to information 
and has been held as a model for other agency action. 

OMB Watch’s working relationship with EPA and 
our monitoring of implementation of the law has 
resulted in the RTKNET, the Right-to-Know 
Computer Network 26 , which was cited in the National 
Information Infrastructure Agenda for Action report, 
the Administration’s blueprint for the information 
superhighway. RTKNET was established because the 
public interest community was dissatisfied with the 
manner in which EPA pursued the TRI online public 
access requirement. Indeed, after EPA officials saw 
RTKNET in operation, they also were dissatisfied 
and entered into a partnership with the public 
interest and philanthropic community to fully 
implement RTK NET. 

Interestingly enough, because of RTK NET’S 
success, EPA is now interested in expanding the 
right-to-know principles to other parts of the agency 
in order to pursue environmental justice concerns, 
improve enforcement initiatives, and generally 
empower the public to be more involved in 
monitoring regulatory compliance. Some of these 
ideas, however, are met with bureaucratic unease; 
the culture for inaction is still very real. 

Access to SEC Data 

A new project has been initiated to provide 
public access to information gathered through the 
Security and Exchange Commission’s (SEC) 
Electronic Data Gathering, Analysis and Retrieval 
System (EDGAR) . The EDGAR database currently is 
operated by Mead Data Central (operators of 
Nexis/Lexis) under contract to SEC. Access to the 
database is limited and very expensive. 

The public access project, undertaken by the 
New York University Stem School for Business and 
funded by the National Science Foundation, is 
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developing and demonstrating ways to post large 
government data archives on the Internet for access 
by researchers and the general public. The goal of 
the project is to develop techniques that can be used 
directly by government agencies and other 
information providers, giving these organizations the 
tools and knowledge to allow them to place 
government information on the Internet. A secondary 
goal is to make key financial archives from the SEC 
available to those who would not otherwise have 
access to the information. 

This type of project was unheard of not more 
than two years ago. The creation of the EDGAR 
database was a hotly contested issue, with the public 
interest community complaining that “privatizing” 
government information would limit public access. 
Nonetheless, EDGAR was consistent with the 
previous OMB Circular A-130, received the blessing of 
the Bush Administration, and had the strong backing 
of the information industry which stood to profit from 
the initiative. 

IIUD’s Fair Housing/Fair Lending Project 

This project is being launched by HUD as a 
public access experiment intended to empower 
community groups in their struggle to build 
sustainable communities. Initially the focus will be 
on community economic development, fair housing, 
and fair lending concerns and will make data 
obtained under the Home Mortgage Disclosure Act 
(HMDA) and the American Housing Survey (AHS) 
available through computer telecommunications, 
including the Internet. HUD has initiated an 
agreement to place the information on RTKNET and 
will encourage a partnership with philanthropy to 
support the experiment. 

The project is significant for several reasons. 
First, HUD will be the first agency to voluntarily 
provide a significant electronic public access project 
(beyond statistical databases) without being 
required by law (EPA is required by the 1986 law). 
Second, the project is a bold statement since HUD is 
an agency with a tight budget; resources are 
precious. Putting money into this public access 
project is an acknowledgement of the long-term 
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economic and societal savings that can be achieved 
with small investments. HUD is gambling that the Nil 
is a significant piece of reinventing government and 
that it must act now. 

White House Public Access Initiative 

The White House has launched an initiative, 
available through the Internet, to provide access to 
all the President’s and Vice President’s speeches, 
press releases, and other notices about White House 
actions. These are posted almost immediately. 

The new service uses the most sophisticated 
aspects of the Internet. For example, the President, 
Vice President, and Socks the Cat welcome you with 
a voice message. Of course, you must have the 
appropriate equipment on your end to hear the 
voices. 

This White House initiative is also linked to 
FedWorld, which is operated by the Department of 
Commerce. Agencies can contract with FedWorld to 
place information holdings on the system. 
Increasingly, more and more agencies are beginning 
to do so. 



V. General 

Recommendations to the 
Clinton Administration 

We recommend for each of the following issues: 

Mandates: The President should oppose any 
initiative that embraces a “no money, no mandate” 
approach. The Administration should address the 
fiscal constraints faced by cities and states by 
proposing in the FY 1996 budget several new blocks 
that provide funding to be used flexibly by state and 
local governments to address major unfunded 
mandates as mutually agreed upon (e.g., 
environment, public works, and health). The block 
grants could be paid for by cutting various tax 
expenditures and loopholes. 

Risk Assessments: The President should focus 
the debate on finding alternatives to the risk instead 
of solely on assessing the risk. Analyses, such as risk 
assessments and cost-benefit analyses, should not be 
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uniformly required throughout government. Rather, 
requirements for such analyses should be made 
through the respective authorizing legislation, and 
should only apply to significant rules. 

Private Property Rights: The President should 
issue an affirmative statement indicating his support 
for protecting private property rights for all 
Americans, not just corporations as the Republicans 
propose. This could be done through an Executive 
Order. The President should strongly oppose the 
creation of a new entitlement for private property 
owners. 

Paperwork Reduction Act: The President 
should support reauthorization of the PRA, but 
should oppose the proposed reauthorization in the 
Contract with America. The President should oppose 
provisions to overturn the Dole v. Steelworkers 
Supreme Court decision, to impose an automatic, 
across-the-board 5% cut in the amount of information 
that government collects, and to tilt the paperwork 
review process heavily in favor of industry by placing 
“burden” above “benefit.” Communications between 
non-governmental employees and the Office of 
Management and Budget regarding the review of 
paperwork should never be done in secret. 

Regulatory Budget: The President should 
strongly oppose this provision in the Contract with 
America as it is a backdoor approach to eliminating 
or seriously weakening federal laws and protections 
essential to the civil rights community. 

Overall, the President would be well-advised to: 

1. Speak out early and forcefully on these issues. If 
the President decides to veto a bill that contains 
unacceptable provisions, he cannot afford to leave 
the impression that he is the cause of gridlock. By 
speaking out early and forcefully on these issues, 
he can more clearly articulate what he supports 
and why he supports it. In this way, it is possible 
that he can shape the outcome of congressional 
action. And, if he cannot shape the outcome, the 
public will come to understand the difference 
between the Clinton Administration’s goal of 
improving the quality of government and the 
Republicans’ goal to dismantle it. 

2. Identify a point person within the Administration 
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to address these issues. It would be helpful to 
delegate to the Administrator of the 
Environmental Protection Agency the “point” 
responsibility since it has a significant regulatory 
responsibility, is knowledgeable about all the 
issues presented in the Job Creation and Wage 
Enhancement Act, and is a focal point of attack by 
conservatives. The point person should coordinate 
activities within the Administration and provide a 
response to the public and Congress. 

3. Use agency experts to educate Congress about 
these technical issues. Most Members of Congress 
are only vaguely familiar with these 
administrative procedure issues. Correcting 



misimpressions and explaining the impact of 
various proposals will give Members a better 
understanding of the pending legislative 
proposals. It will also give Members a better 
understanding of the ongoing work within 
agencies. 

4. Veto any legislation that would have the effect of 
undoing federal protections and safeguards. The 
conservative agenda includes weakening or 
eliminating the Civil Rights Acts, the Americans 
with Disabilities Act, the Community 
Reinvestment Act, and other laws. This cannot be 
allowed to happen. 
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would stop once private sector regulations cost less than 5% of the GDP and public sector mandates less than 3% 
of GDP. However, the Republican staff indicate that the 6.5% cut is to occur every year for seven years regardless 
of the overall cost of regulations and mandates. If this is true, it is unclear why the cuts would stop after seven 
years, since the bill calls for a 6.5% cut in each budget year without any ending date. 

3 It is unclear exactly how this would be done. The bill requires the changes to be made through the 
Budget Resolution. Since the Budget Resolution is not an enacted law, the Resolution sets out reconciliation 
directives to committees to make changes in laws. The committees’ actions are bundled into an omnibus budget 
reconciliation bill. The proposed bill excludes the reconciliation process, making it uncertain how the “cuts” 
would be made. It appears that the Budget Committee would move its own bill without seeking the input from 
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Senate Governmental Affairs Committee hearing (May 19, 1994), there was very little negative comment about 
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President Quayle’s Council on Competitiveness to act on behalf of industry concerns. 
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Thus, virtually all government regulations would be included. 
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Creation and Wage Enhancement Act,” prepared November 29, 1994. 
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14 The Executive Order was signed by President Clinton on October 26, 1993. 
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22 E.0. 12866, Regulatory Review and Planning, September 30, 1993. The Order is carried out by the Office 
of Information and Regulatory Affairs (OIRA) within the Office of Management and Budget. The Administrator of 
OIRA is Sally Katzen. 

23 The Order places special restrictions on protection of public health and safety even though health and 
safety regulations seldom, if ever, have been found to be takings. This takings assessment is without regard to the 
statutory mandates that underlie federal health and safety activities. 
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Chapter VI 

The Clinton Record on Judicial 
Nominations at Mid-Term 

by Elliot M. Mincberg 1 



I. Introduction 

The first two years of the Clinton Administration 
have witnessed a significant and positive change with 
respect to the selection of judges for the federal 
bench. Diversity injudicial nominations has 
improved dramatically; for example, while only one 
out of every 12 nominees during the Reagan-Bush 
years was non-white, the percentage of minorities 
nominated by President Clinton is more than 30% 2 
Quality appears to have risen as well; for example, a 
higher percentage of Clinton nominees than Reagan- 
Bush nominees have prior judicial experience and 
have been rated as Veil qualified” by the American 
Bar Association. 3 The total number of federal judicial 
vacancies, which stood at over 110 when President 
Clinton took office, has been cut in half. 4 And while a 
considerable number of nominations controversies 
took place during the Reagan-Bush years as concerns 
were raised about “ideological litmus tests” for 
conservatives, including over Supreme Court 
nominees Bork and Thomas, only two of 142 Clinton 
nominees have even necessitated a contested vote on 
the Senate floor, and both these nominees (to the 
federal courts of appeal) received more than 60% of 
the Senate’s vote. 5 

Much more clearly remains to be done, 
particularly in light of the record of the previous 12 
years of judicial nominations. Following the 
November, 1994 elections, moreover, ominous 
warning signs have begun to appear. Some 
conservative activists have vowed that when 
Republicans assume control of the Senate in 1995, it 
will be “the dawn of a new day”, in which the 



President will be pressured to nominate more 
conservative nominees in the mold of the Reagan- 
Bush years or will face significant nominations 
controversies. 6 Others maintain that President 
Clinton’s nominees have already been both centrist 
and very well-qualified, and that no such problems 
should occur. 

This chapter will assess the Clinton 
Administration’s record in nominating judges for the 
federal bench. First, it describes the procedures 
used by the Administration to select candidates, 
including a comparison with the procedures utilized 
by President Bush. Second, it analyzes President 
Clinton’s record in making nominations, including 
such factors as quality, diversity, and experience, 
again including a comparison with previous 
administrations. Finally, the chapter will discuss the 
outlook for judicial nominations over the next several 
years and offer suggestions to help promote 
excellence, diversity, and commitment to equal 
justice in the federal judiciary. 



II. The Clinton Administration's 
Nomination Procedures 

Statistically, the Clinton Administration got off 
to a relatively slow start on judicial nominations; for 
example, the number of judicial vacancies at the end 
of the Administration’s first year was almost the 
same as when the President took office. 7 During that 
time, however, Administration officials also set up 
the process for judicial nominations, including 
coordinating input from Democratic Senators and 




90 




Part Two: Administration of Justice 



Chapter VI 



other officeholders who had little or no input during 
the previous 12 years. 

A. Criteria for Selection 

Although the Administration has not publicly 
articulated a set of specific criteria for selecting 
judicial nominees, it appears to be seeking to follow 
the guidelines articulated by President Clinton 
before he took office. Prior to his election, the 
President acknowledged the extremely low number 
of women and minorities appointed as judges by 
Presidents Reagan and Bush, and expressed his 
intent to increase diversity. In addition, he stated 
that he would seek to appoint as judges “only men 
and women of unquestioned intellect, judicial 
temperament, broad experience, and a demonstrated 
concern for, and commitment to, the individual rights 
protected by our Constitution, including the right to 
privacy.” 8 By most accounts, such criteria have been 
communicated, at least in general terms, to 
Administration officials, Senators, and others 
participating in the selection process. 

B. Overall Methods of Selection 

The method used by the Administration to select 
nominees has varied with the level of the judicial 
post involved. At the district court level, where the 
President has nominated 119 judges, the 
Administration has primarily followed the historical 
practice of “senatorial courtesy”. This generally 
involves the senior Democratic Senator from the 
state with a judicial vacancy recommending between 
one and three candidates for the position. If a 
vacancy occurs in a state with no Democratic 
Senator, the recommendation is made by the ranking 
Democrat in the House of Representatives delegation 
from the state, the Governor, the Representative from 
the specific area, or another official selected in 
consultation with the White House. Candidates are 
screened, with the Justice Department assuming the 
lion’s share of the responsibility, and the President 
makes the final selection. 

Under the Clinton Administration, there appears 
to be less insistence than under previous 
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administrations that Senators recommend three 
potential candidates for each vacancy, and the 
Administration is more willing to permit one name to 
be submitted. At the same time, however, the 
Administration clearly reserves and at times 
exercises the right to reject recommended nominees 
after careful review. Perhaps the most public 
example concerned a state court judge who was 
recommended by then-House Majority Leader 
Gephardt for a federal district court judgeship in 
Missouri. Serious concerns were raised with respect 
to the qualifications and conservative judicial 
philosophy of the potential nominee, particularly in 
such areas as civil rights and the right to privacy, and 
the recommendation ultimately was withdrawn at 
the request of the White House. 9 

President Clinton has made 21 nominations thus 
far to the federal courts of appeal. As under the Bush 
Administration, the White House reserves for itself a 
larger role in finding and selecting nominees. The 
Office of Counsel at the White House plays a mqjor 
role in this area. Input is received from a variety of 
sources, including Senators and other officeholders. 
For example, as discussed in further detail below, the 
Administration’s two most controversial courts of 
appeal nominees were both recommended highly by 
respected Democratic Senators in their home states. 

The President has nominated two Supreme 
Court justices so far — Justice Ruth Bader Ginsburg 
and Justice Stephen Breyer — both of whom were 
confirmed with little controversy. Although the 
Justice Department has played some role, most of the 
responsibility in this area has been exercised by the 
White House itself. In addition to the White House 
Counsel, advice has been provided by other top White 
House officials, including the Chief of Staff and the 
First Lady who, as an accomplished attorney, has also 
offered input on other judicial selection matters. By 
all accounts, the President himself has played a 
particularly active and personal role in the selection 
process at the Supreme Court level. 

One clear change under the Clinton 
Administration has been increased consultation with 
Republican as well as Democratic Senators prior to 
the selection of nominees. This has most evidently 
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taken place at the Supreme Court level, where 
Senator Orrin Hatch, then ranking Republican on the 
Senate Judiciary Committee, was informally 
consulted, and supported both nominees . 111 White 
House Counsel Abner J. Mikva has noted in general 
that Senators from both sides of the aisle have been 
consulted on nominations, and that the process is not 
and “shouldn’t be” as “partisan” as some have 
suggested." 

C. Investigations and Interviews 

1. The Justice Department and the White House 

As under prior administrations, both the Justice 
Department and the White House are involved in the 
extensive process of investigating and interviewing 
candidates for the federal bench. The activity at the 
Justice Department is centered in the Office of Policy 
Development, headed by Assistant Attorney General 
Eleanor D. Acheson. Acheson’s staff is responsible 
for the formidable task of researching the past record 
of potential nominees, including prior writings and 
court decisions. They also interview candidates, 
particularly for district court judgeships. Attorney 
General Janet Reno and other department officials 
also participate in the process. 

At the White House, the focal point for judge- 
related activity is in the Office of Counsel. Initially, 
former Senate Judiciary Committee Counsel Ron 
Klain played the leading role in the White House 
Counsel’s office. Klain has subsequently become 
Counselor to the Attorney General, and Victoria Radd 
has assumed his former function at the White House. 
Important responsibility has also been exercised by 
White House Counsel Mikva and his predecessors. 
Although it plays some role with respect to district 
court judges, the counsel’s office focuses more 
specifically on court of appeals and Supreme Court 
vacancies. Continuing the practice under the 
Reagan-Bush Administrations, the counsel’s office 
meets periodically with other White House and 
Justice Department officials to discuss pending 
vacancies and candidates. 



2. The American Bar Association 

During the first two years of the Clinton 
Administration, the American Bar Association, 
through its Standing Committee on the Federal 
Judiciary, has continued its traditional role of 
reviewing and evaluating the qualifications of 
nominees for the federal bench. The Committee 
seeks to determine the views of a candidate’s peers 
concerning his or her professional competence, 
judicial temperament, and integrity. A Committee 
member conducts an investigation in the judicial 
circuit in which the vacancy exists, including a large 
number of confidential interviews with attorneys, 
judges, and others in the community. The nominee is 
also interviewed and given an opportunity to respond 
to any adverse information. Candidates are rated 
Veil qualified,” “qualified”, or “not qualified”, with 
some candidates receiving mixed ratings from 
divided ABA panels . 12 

During the Reagan and Bush Administrations, 
conservatives and administration officials criticized 
the ABA and effectively pressured it to revise its 
guidelines to avoid any reference to a candidate’s 
political or ideological philosophy. Some observers 
have contended that the ABA’s voice was largely 
muted by threats to exclude it from the nominations 
process . 13 

Over the last few years, the ABA has been 
criticized for several very different reasons. Initially, 
due largely to the significant number of vacancies 
and relatively small number of attorneys serving on 
the ABA Committee, concerns were expressed about 
the slowness of the ABA evaluation process, which in 
turn slowed down the nomination and confirmation 
processes. By all reports, this situation has improved 
over the past year. 

In addition, however, particularly as the 
President began to nominate significantly more 
female and minority candidates than his 
predecessors, concerns were expressed that in some 
cases the ABA undervalued less “traditional” forms of 
experience and gave undeserved poor ratings to some 
minority and female candidates. In a highly 
publicized case, the ABA assigned a “not qualified” 
rating to Alex Williams, who was then state’s attorney 
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in Prince George’s County, Maryland, and was 
nominated to the federal district court bench. Civil 
rights leaders and organizations, as well as 
Republicans and Democrats in Congress, joined in 
criticizing the unfavorable ABA’s rating and in raising 
concerns. Despite the ABA rating, Williams was 
overwhelmingly confirmed. 14 



III. President Clinton's Record 
of Judicial Nominations 

During his first two years in office, President 
Clinton made 142 nominations to the federal bench: 
two to the Supreme Court, 21 to the courts of appeal, 
and 119 to the district courts. All but three appellate 
nominations and 11 district court nominations were 
voted on by the Senate, and all of these were 
confirmed. 16 In 1994, 101 district and appellate court 
judges were nominated and confirmed, representing 
the highest number in any year since 1979. 16 
Although none of President Clinton’s appointees has 
been on the bench long enough to fully evaluate the 
results, and although improvements can be made, the 
record so far indicates that the President has taken 
important steps towards meeting his pre-election 
pledges to improve the diversity, quality, and 
commitment to equal rights of nominees to the 
federal bench. 

A. The Overall Record 

As Senior Judge Leon Higginbotham has written, 
a diverse judiciary is important to ensure that 
litigants “benefit from the experience of those whose 
backgrounds reflect the breadth of the American 
experience”, and to help ensure that the federal 
bench is “both substantively excellent and respected 
by the general population.” 17 President Clinton’s 
record represents clear progress in this key area. 

For example, in twelve years under Reagan-Bush, 
only 23 African Americans were nominated as federal 
judges, representing less than 4% of the total number 
selected. In two years, President Clinton has already 
nominated 31 African Americans, more than one-fifth 



of those nominated. Compared with Presidents 
Bush, Reagan, or Carter, President Clinton has 
significantly improved the racial and ethnic diversity 
of the bench, at least with respect to African 
American and Hispanic nominees. President Clinton 
has appointed only one Asian American judge (.7% of 
the total), compared with one (.4%) under Bush, two 
(.5%) under Reagan, and two (.8%) under Carter. 18 

Progress has also occurred with respect to 
gender diversity. Although he has served only two 
years, President Clinton has already nominated more 
female judges than any other President. More than 
30% of his nominees have been women. 19 

Measured by such factors as prior public 
experience with the court system and ABA ratings, 
President Clinton’s nominees have also fulfilled his 
pledge to appoint highly qualified individuals to the 
federal bench. More than 53% of Clinton nominees 
on whom complete information is available have 
prior experience as a state or federal judge or federal 
magistrate, almost 43% have worked as state 
prosecutors or in U.S. Attorney’s offices, and more 
than 9% have been public defenders. This compares 
favorably with the record under President Bush. 20 In 
addition, 63% of President Clinton’s nominees were 
rated “well qualified” by the ABA, a higher 
percentage than under Bush (52%), Reagan (53%), or 
Carter (57%). 21 

Many of President Clinton’s nominees have also 
demonstrated a personal commitment to civil and 
constitutional rights. Based on an analysis of Senate 
Judiciary Committee questionnaires available on 138 
nominees, 40 or 29% were employed during their 
careers in a legal aid agency, public defender office, 
or civil rights organization or agency such as the 
EEOC or the Lawyers’ Committee on Civil Rights. 

Far fewer judicial nominees under President Clinton 
than under President Bush have ever belonged to 
clubs that currently or previously had discriminatory 
membership practices, and those that did reported 
that they resigned as a result or worked to change 
club rules. 22 

Even a brief recitation of the backgrounds of 
some of the individual judges selected by the 
President illustrates their impressive backgrounds 
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and their personal commitment to civil and 
constitutional rights. The President selected David 
Tatel, former director of the Office of Civil Rights at 
HEW and head of the Lawyers’ Committee for Civil 
Rights, as a judge on the influential Court of Appeals 
for the D.C. Circuit. He elevated Judge Pierre Leval, 
widely reputed as an excellent, progressive jurist, to 
the Second Circuit. He chose African American state 
judge Michael Davis, formerly a commissioner on the 
Minnesota Civil Rights Commission, as a Minnesota 
federal judge. And he selected D.C. Circuit Judge 
Ruth Bader Ginsburg, who formerly taught at 
Columbia Law School and directed the ACLU 
Women’s Rights Project, to serve on the Supreme 
Court. 

The available record also suggests that while 
President Clinton’s nominees have been of high 
quality and generally more progressive than under 
Presidents Reagan and Bush, they have not been 
subjected to an ideological “litmus test.” As 
Professor Sheldon Goldman of the University of 
Massachusetts has commented, President Clinton 
has sought to “lower the ideological temperature” of 
the selection process, his nominees are “clearly not 
as far to one side of the spectrum as the Bush and 
Reagan appointments,” and there is “no indication 
that candidates have undergone the kind of 
ideological scrutiny that went on under the Bush and 
Reagan Administrations”. 23 For example, despite the 
Administration’s pro-reproductive choice policy, the 
President nominated a district court judge in 
Wyoming who has reportedly spoken out personally 
against abortion rights. 24 

In fact, some have criticized the Clinton 
Administration for not acting more vigorously to 
nominate more ideologically progressive candidates, 
noting that President Clinton has not nominated a 
person of color to the Supreme Court. For example, a 
progressive California judge appointed by President 
Carter has publicly stated that “[t]hose of us who 
have waited three decades for a Democrat to be 
appointing liberal judges, particularly to the Supreme 
Court, have been deeply disappointed.” 26 In testifying 
on the Supreme Court nomination of Justice Breyer, 
the Coalition of Bar Associations of Color suggested 



that “it is imperative that the [Supreme] Court’s 
diversity include a forceful progressive intellectual 
voice emanating from someone steeped in the reality 
of the day-to-day experiences of average Americans, 
particularly people of color,” and stated that it would 
have “preferred that President Clinton” had helped 
make the court more reflective of the nation’s 
diversity. 26 Overall, as Ralph Neas of the Leadership 
Conference on Civil Rights has concluded, the 
President has generally selected “progressive, non- 
ideological nominees whoVe commanded bipartisan 
support.” 27 

B. Controversial Clinton Nominees 

Although a few right wing advocates have 
attacked even Clinton nominees such as Justices 
Ginsburg and Breyer who were supported by the 
Republican leadership on the Senate Judiciary 
Committee, only two nominations by President 
Clinton have resulted in any significant controversy. 
Even the nominations of these two judges, Rosemary 
Barkett and H. Lee Sarokin, were approved by more 
than 60% of the Senate. 

1. Rosemary Barkett 

In 1993, President Clinton nominated Judge 
Rosemary Barkett, then chief justice of the Florida 
Supreme Court, to the federal court of appeals for the 
Eleventh Circuit. Barkett had served on the state 
court bench for 14 years, including she years on the 
state supreme court, prior to which she had worked 
as a practicing attorney and, before that, as a nun 
teaching in Catholic schools. Rated unanimously 
“well qualified” by the ABA and recipient of 
numerous awards and honors, her nomination 
received strong bipartisan support from officials such 
as Democratic Senator Bob Graham, Republican 
Senator Connie Mack, the state attorney general, and 
the general counsel of the state Republican party. 28 

Nevertheless, Barkett’s nomination was 
vigorously attacked, first by D.C.-based conservative 
groups such as the Free Congress Foundation and 
writers in the conservative Human Events and 
Washington Times , and then by Republican Senators 
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as well. 29 Based largely on arguments unsuccessfully 
used by the National Rifle Association and other 
groups to attempt to defeat Barkett in a regularly 
scheduled state retention election for supreme court 
justices, opposition focused on the facts of a handful 
of cases in which she had voted to reverse death 
sentences. In what some observers termed a new 
conservative “litmus test” on the death penalty, 
advocates maintained that such cases demonstrated 
she was “soft on crime” and a poor choice for the 
bench. 30 

The attack on Barkett was answered by strong 
supporters across the political and ideological 
spectrum. Statistics revealed that Barkett had voted 
with the state supreme court majority in more than 
90% of her cases. She voted to affirm the death 
penalty in more than 200 cases, including several in 
which the majority of the U.S. Supreme Court, 
including Reagan appointees Anthony Kennedy and 
Sandra Day O’Connor, voted to overturn the death 
sentence. She received firm support from the 
National Association of Police Organizations and the 
state Fraternal Order of Police, as well as from the 
state chapters of the NAACP, NEA, and American 
Association of University Women. Her decisions 
exhibited a firm but fair philosophy on criminal 
justice issues, as well as a recognition of the 
importance of protecting constitutional and civil 
rights in such areas as freedom of religion, 
reproductive choice, and free expression. 31 

Ultimately, the attacks on the Barkett 
nomination were unsuccessful. Although Barkett’s 
confirmation was delayed for several months and 
Senate Republicans insisted on a debate on the 
Senate floor, she was confirmed in April, 1994 by a 
bipartisan vote of 61 to 37. 32 

2. H. Lee Sarokin 

In 1994, President Clinton nominated Judge H. 
Lee Sarokin of the federal district court in New 
Jersey for a seat on the Third Circuit court of 
appeals. A former law professor and private lawyer, 
Sarokin had served on the federal trial bench since 
1979. Twice named as chair of the National 
Conference of Federal Judges, he was rated 



unanimously “well qualified” by the ABA, and 
received the support of both New Jersey senators, 
every living former chief judge of the Third Circuit, 
and four former New Jersey U.S. Attorneys, both 
Republican and Democratic. His reputation was that 
of a careful jurist who had demonstrated a clear 
recognition of the importance of constitutional and 
civil rights. 33 

As with Judge Barkett, the attack on Judge 
Sarokin was led by right wing groups and focused on 
the crime issue. In particular, opponents claimed 
that Sarokin had improperly granted a writ of habeas 
corpus to “free” a convicted “cop-killer” in a New 
Jersey case. Opponents also concentrated on a 1992 
decision by the Third Circuit to remove Sarokin from 
a cigarette product liability case, claiming that the 
decision demonstrated that he is not fair and 
impartial. 34 

Led by Senator Bradley, supporters of Judge 
Sarokin responded vigorously. Sarokin was endorsed 
by law enforcement organizations in New Jersey, 
such as the State Troopers Fraternal Association. 
Critics’ charges in the habeas corpus case, it was 
discovered, had ignored the fact that the state 
supreme court reversed the criminal conviction on 
the very same grounds that led Judge Sarokin to 
grant the habeas petition. (Indeed, the petitioner in 
the habeas case later filed a defamation suit claiming 
that Sarokin’s critics had knowingly and falsely 
claimed that he was a “cop killer” whose conviction 
was never overturned.) With respect to the tobacco 
case, supporters explained that the Third Circuit had 
specifically praised Sarokin for his “outstanding” 
judicial temperament and rejected the suggestion 
that he could not discharge his judicial duties fairly, 
but removed him only because of strong language he 
had used in an opinion criticizing tobacco companies 
which might raise questions about the appearance of 
impartiality. In fact, the author of the Third Circuit 
opinion, who has since retired, specifically supported 
Sarokin’s nomination and praised him for his 
“fairness, justice, and impartiality.” 36 

As with Judge Barkett, Judge Sarokin’s 
nomination was delayed and then debated on the 
Senate floor, but was approved by a bipartisan vote. 
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Republicans such as Senator Alan Simpson joined in 
confirming Judge Sarokin by a 63-35 margin. 36 

The Washington Post aptly summarized both the 
Sarokin and Barkett nominations in the overall 
context of President Clinton’s record on judicial 
nominations: 

In both contested cases, the nominees were 
clearly qualified and experienced. And neither was 
an ideologue, in spite of opponents’ claims. Reciting 
the horrible details of any crime is a senseless way to 
demonstrate the bias of a judge, because it tells 
nothing about the guilt of the defendant or the due 
process he received at trial. If the details of a few 
cases these nominees handled in the past were the 
only issues opponents could raise against the Clinton 
administration’s slate this year, the president’s 
record looks like a good one. 37 



IV. The Outlook for the 
Future 

Although clear progress has been made over the 
past two years with respect to nominations to the 
federal judiciary, the outlook for the future is 
somewhat uncertain. Immediately following the 
November elections, in which Republicans assumed 
control over the Senate, conservative activists have 
raised the specter of significant opposition to the 
President’s nominees. A number of specific 
nominees whose nominations remained pending 
when the Senate adjourned, along with several 
rumored nominees, have been named as possible 
right-wing targets, and potentially enhanced general 
scrutiny and opposition based on such issues as 
crime and reproductive rights has been suggested. 
Republican control of the Judiciary Committee has 
raised the possibility of additional delay in acting on 
nominations, and some observers have suggested 
that the President will either be forced to nominate 
more conservative judges or to wage many more 
confirmation battles. As one observer has noted, 
incoming Judiciary Committee chair Orrin Hatch “is 
certain to face increasing pressure from conservative 
advocacy groups who now hope he will bear down on 



any nominees that attract their attention as too 
liberal.” 38 

In addition, the need for continued expeditious 
action to fill vacancies on the federal bench remains 
high. As of December 1, 1994, there were 15 
appellate and 45 district court vacancies on the 
bench, including 22 classified as “judicial 
emergencies” because the positions have been open 
for at least 18 months. 39 The Judicial Conference, 
moreover, has recommended that 46 judgeships be 
added to help cope with rising demands on the 
federal judicial system. 40 

Particularly under these circumstances, it is 
critical that the new Republican leadership in the 
Senate fulfill its responsibility to process 
nominations fairly and expeditiously. The Senate in 
general, and the Judiciary Committee in particular, 
has established a clear record of bipartanship in this 
area. Although some nominations during the 1980s 
did produce controversy as the Senate exercised its 
constitutional function of advice and consent, the 
vast majority were approved expeditiously and with 
few if any objections, even when the Senate was 
controlled by Democrats and Republican presidents 
were nominating primarily conservative judges. 41 
Now that the shoe is on the other foot, similar 
treatment of President Clinton’s nominations is 
clearly warranted. This is particularly crucial in light 
of the continuing need to fill judicial vacancies; if 
both parties are truly interested in fighting crime 
and doing justice, a fully staffed judiciary is essential. 

To accomplish these objectives, it is similarly 
crucial that the Administration continue and further 
improve its nominations efforts. The change in 
Senate leadership should not result in delay or 
hesitation in making nominations. Efforts to 
promote diversity should continue, with additional 
attention paid to Asian-Americans and any Supreme 
Court vacancies that occur. In addition, the 
Administration should strive even harder to submit 
nominations which truly fulfill the President’s pledge 
to protect equality and constitutional rights. 

It would be naive to suggest, of course, that 
political considerations play no role whatsoever in 
judicial selection. But political considerations may 
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well support similar conclusions. For example, 
although conservative Republican candidates 
attempted to attack incumbent Senators for 
supporting Judges Barkett and Sarokin in recent 
Senate races, particularly in Massachusetts, 
California, and Virginia, all three of these challenges 
failed . 42 Experience over the past several years 
documents that when an Administration stands 
firmly behind quality candidates questioned or 
attacked on ideological grounds, particularly with the 
aid of a strong Senate sponsor or supporter, the result 
generally has been successful . 43 In addition, the 



Administration’s approach over the past several 
years, which includes more effective advance 
consultation with the Senate, nomination of 
progressive, centrist candidates with generally 
excellent qualifications, and no “litmus test,” has 
clearly helped to make judicial nominations less 
political and confrontational than during the 
previous twelve years. Hopefully the future will see 
persistent and enhanced efforts by the 
Administration to fully meet President Clinton’s 
objectives in nominating federal judges. 
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Chapter VII 

Interim Report on Performance of 
U.S. Commission on Civil Rights During 
the Clinton Administration 

by John C. Chambers and Brian P. Waldman 



What has happened to the U.S. Commission on 
Civil Rights? Once referred to and recognized as 
the “conscience of the Nation” and “America’s civil 
rights watch dog,” the Commission largely has 
disappeared from sight with productivity on the 
decline and partisan politics on the rise. This 
article reviews the performance of the Commission 
during the Clinton Administration, attempts to 
identify the causes of the Commission’s decline, 
and presents recommendations for action to 
restore the Commission to its prior stature. 
Ultimately several decisions must be made: is the 
Commission under its present structure viable and 
worthwhile; and if it is not viable in its current 
form, should its structure be changed or should the 
Commission be disbanded. 



I. Introduction 

Congress created the U.S. Commission on Civil 
Rights to be an independent, bipartisan, fact finding 
agency of the Executive Branch under the Civil Rights 
Act of 1957. Congress reestablished the Commission 
under the Civil Rights Act of 1983. The Commission 
consists of eight Commissioners, each appointed to a 
six-year term. Under the Commission’s charter, no 
more than four Commissioners may be affiliated with 
any one political party. Four of the Commissioners are 
appointed.by the President, while the President Pro 
Tempore of the Senate and the Speaker of the House 
each appoint two Commissioners. The President 
appoints the Commission’s Chairperson, Vice- 
chairperson, and Staff Director, with majority 



approval of the Commissioners. 

Under its statutory mandate, the Commission is 
chartered to: (1) investigate sworn allegations that 
certain citizens of the U.S. are being deprived of their 
right to vote by reason of color, race, religion, sex, age, 
handicap, or national origin, or as a result of patterns 
or practices of fraud or discrimination; (2) study and 
collect information concerning legal developments 
constituting discrimination or a denial of equal 
protection; (3) appraise the laws and policies of the 
federal government with respect to discrimination 
and equal protection of the laws; and (4) submit 
reports to the President and to the Congress. 1 The 
statute requires the Commission to submit at least 
one report annually that monitors Federal civil rights 
enforcement efforts. In order to perform its duties, 
the Commission is empowered to hold hearings and 
issue subpoenas for the production of documents and 
the attendance of witnesses at such hearings. 
Although the Commission lacks enforcement powers 
that would enable it to apply specific remedies in 
individual cases, the Commission often refers 
complaints to appropriate federal, state, or local 
government agencies, as well as private organizations, 
for action. 2 The Commission also maintains state 
advisory committees in each state and the District of 
Columbia to monitor civil rights issues on the state 
level. 



II. Brief History 

The Commission played an active role in the 
1960s and 1970s in shaping America’s civil rights 
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agenda. The Commission helped focus America’s 
attention on remedying decades of civil ii\justice. 
Policymakers and courts relied on and cited to 
Commission reports and recommendations. 3 

As influential as the Commission was during the 
1960s and 1970s, the Reagan Administration effectively 
emasculated the Commission with its appointments. 
During the Reagan Administration, the Commission 
was accused of mismanagement, spending 
irregularities, and inaction. Moreover, the Reagan 
appointees were accused of polarizing the Commission 
and freezing the Commission’s ability to take action. 
Finally, concerns arose about the Commission’s 
independence from the Executive Branch. 4 

Rather than permit the Commission to dissolve, 
Congress and the Bush Administration attempted to 
revitalize the Commission and give it an opportunity 
to restore its image and justify its existence. During 
the Bush Administration, the Commission 
successfully obtained two short reauthorization 
periods, the first in November 1989 for 22 months, 
and the second in November 1991 for three years. 
Despite obtaining reauthorization, the Commission 
did not receive the funding it felt necessary to 
achieve its goals. 6 Congress was not convinced that 
an increased budget was necessary or deserved. 
Representative Brooks summarized the second 
reauthorization by stating: “While authorization does 
not require the agency to cut programs or staff, it 
prevents the Commission from expanding without 
first fulfilling its statutory mission to investigate 
discrimination. . .. These provisions oblige the agency 
to allocate its resources wisely and, I trust will secure 
the Commission’s return to its fact finding mission.” 6 
In a note of caution, Representative Edwards stated 
that if the Commission failed to perform its mandate, 
it should be prepared to cease operations after 1994. 7 

III. Commission During 
Clinton Administration 

A. Commissioner Appointments 

At the end of 1992, the terms of Commissioners 
William Barclay Allen and Esther Gonzalez-Arroyo 



Buckley expired. In a surprise announcement in early 
January 1993, President Bush filled these two 
vacancies, thereby preventing President Clinton from 
appointing two new Commissioners. President Bush 
appointed Constance Horner 8 and Robert George 9 to 
six-year terms on the Commission. President Bush’s 
appointment of these politically conservative 
Commissioners has had a profound effect on the 
Commission. These Commissioners have contributed 
to a political polarization of the Commission that has 
affected the Commission’s effectiveness. 

At the end of 1992, two additional Democratic 
seats remained open on the Commission to be filled 
by Congressional leadership. The terms of 
Commissioners Mary Frances Berry and Blandina 
Ramirez expired in December 1992. In February 
1993, the Speaker of the House reappointed 
Commissioner Berry to the Commission, and in April 
1993, the Senate Majority Leader appointed Cruz 
Reynoso 10 to the second open Democratic seat. 

The remaining four Commissioners currently 
serving on the Commission include Arthur Fletcher 
(Republican, term expires in November 1995), 
Charles Pei Wang (Democrat, term expires in 
December 1995), Carl Anderson (Republican, term 
expires in December 1995), and Russell Redenbaugh 
(Independent, term expires in December 1995). 

Due to President Bush’s appointments, 

President Clinton was unable to designate a new 
Commissioner himself. Despite this limitation, the 
President had statutoiy authority to appoint a new 
Chairperson and Vice-chairperson from among the 
Commissioners with their majority consent. On 
September 17, 1993, the President appointed Berry 
as Chairperson, and Reynoso as Vice-chairperson. 
Despite the presidential endorsement, in late 
October 1993 the Commission fell one vote short of 
approving the nominations of Berry and Reynoso, 
with four members abstaining, and the remaining 
four voting in favor of the nominations. 11 Despite the 
initial setback and division along party lines, on 
November 19, 1993, the Commission approved both 
nominations. The delay in approval of these 
appointments portended to an even greater 
exhibition of unproductive partisan politics. 
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B. Staff Director Debacle 

Perhaps the greatest controversy surrounding 
the Commission during President Clinton’s tenure, 
and the defining event characterizing the group’s 
performance, has been the President’s appointment 
of a new Staff Director. As stated above, the 
President has statutory authority to appoint a Staff 
Director with majority consent of the Commissioners. 
In December 1992, Commission Staff Director 
Wilfredo Gonzalez, a Bush appointee, resigned 
leaving a void at the Commission. President Clinton 
did not appoint a new Staff Director until September 
1993. In the interim, Bobby Doctor, a social activist 
and long-time employee of the Commission, was 
named Acting Staff Director. Doctor had been the 
regional director of the Commission’s Southern 
Regional Office in Atlanta from 1969 through 1986 
and from 1991 through 1993. 12 

In September 1993, President Clinton 
announced his intention to appoint Stuart Ishimaru 
as Commission Staff Director. Ishimaru had an 
extensive background in and understanding of civil 
rights issues having served as assistant counsel on 
the Subcommittee on Civil and Constitutional Rights 
of the House Committee on the Judiciary from 1984 
through 1991. Despite Ishimaru’s fine credentials, in 
a blatant act of partisan politics, several 
Commissioners warned that they would not concur in 
the appointment. The President attempted to 
circumvent the statutory approval process by 
appointing Ishimaru “Acting” Staff Director. 13 The 
Justice Department justified the appointment by 
arguing that appointment of an Acting Director 
fulfilled the President’s constitutional obligation to 
keep the government running smoothly. In response 
to the appointment, Commissioner Robert George 
filed suit in Federal district court alleging that he 
was denied the right to participate in the selection of 
the Commission’s Staff Director by the President’s 
unilateral appointment. 

On April 6, 1994, Judge Royce C. Lamberth of the 
U.S. District Court for the District of Columbia 
upheld Commissioner George’s challenge and ruled 
that President Clinton acted illegally in failing to 



seek the concurrence of a majority of Commissioners 
in making the appointment. 14 Judge Lamberth 
permanently enjoined Ishimaru from exercising the 
authority or performing the functions of Staff 
Director. 

The Court order left an immediate vacancy at 
the Staff Director’s position. After this highly 
publicized and frustrating sojourn, President Clinton 
moved quickly to replace Ishimaru. On May 25, 1994, 
with the Commissioners’ concurrence this time, 
President Clinton appointed Mary Matthews as 
Commission Staff Director. Matthews, an 
Independent, is a career civil servant who had been a 
senior Commission staffer coordinating the 
Commission’s work during the voids created by the 
resignation of Wilfredo Gonzalez and the dismissal of 
Stuart Ishimaru. 

C. Activities And Output 
1. 1993-1994 

Despite the highly publicized administrative 
woes described above that have plagued the 
Commission during the Clinton Administration, the 
Commission has issued reports and statements, held 
briefings and hearings, and responded to complaints 
of alleged violations of civil rights. In her statement 
before the Subcommittee on the Constitution of the 
Senate’s Committee on the Judiciary, Chairperson 
Berry listed the following accomplishments during 
FY 1993. 16 First, in January 1993, the Commission 
issued a report entitled Enforcement of Equal 
Employment and Economic Opportunity Laws and 
Programs Relating to Federally Assisted 
Transportation Projects. The report provided 
preliminary findings on the performance of the 
Departments of Transportation and Labor in 
enforcing various civil rights laws pertaining to hiring 
and contracting in the construction of the Denver 
International Airport. The report harshly criticized 
the Departments for failing to enforce minority 
hiring and contracting laws during the construction 
of the new airport. The Commission recommended 
that the Federal government formulate long-overdue 
guidelines for civil rights enforcement. The 
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Commission observed that the existing situation 
enables the federal government and municipalities to 
blame one another for civil right failures with neither 
body taking active responsibility. 16 In response to the 
report, Secretary of Transportation Frederico Pena 
informed the Commission that his Department had 
initiated an internal review to determine ways to 
improve the Department’s enforcement of Title VI of 
the Civil Rights Act of 1964. 

Later in 1993, the Commission issued The 
Validity of Testing In Education And Employment. 
This report evaluated the use of testing in education 
and employment. The report summarized the 
research and the views of experts on appropriate 
methods of test development to avoid racial, ethnic, 
and gender bias. Finally, in August 1993, the 
Commission issued a report entitled Equal 
Employment Opportunity for Federal Employees. 
This report examined the current procedure by 
which Federal agencies process employee complaints 
of discrimination and highlighted the conflicts of 
interest. 

In FY 1994, the Commission completed one 
mqjor report and sought to complete a second. First, 
in September 1994, the Commission released The 
Fair Housing Amendments Act of 1988: The 
Enforcement Report which evaluated a number of 
issues concerning housing and urban development 
including HUD’s new system of adjudicating 
complaints before administrative law judges, the 
prosecution of complaints in fair housing 
enforcement, outreach, education, and the overall 
resources allocated for fair housing enforcement. The 
report concluded that “while Federal fair housing 
enforcement efforts have improved, enhanced 
enforcement of Federal laws is needed to implement 
fully the 1988 Fair Housing Amendments Act . . . 
[Appropriations ‘have fallen well short’ of the funds 
required to carry out HUD’s responsibilities . . . ,” 17 

A second report, entitled Title VI Civil Rights 
Act of 1964 , will examine the civil rights enforcement 
efforts and activities of Federal agencies with 
responsibilities for insuring nondiscrimination in the 
federally assisted programs under Title VI. The report 
will review enforcement efforts in recent years and 



assess the adequacy of the Title VI enforcement 
activities by Federal agencies. 

In addition to preparing reports during the past 
two years, the Commission issued statements on such 
topics as the Civil Rights Act of 1991, the fiftieth 
anniversary of Pearl Harbor, and religious 
discrimination and bigotry. The Commission held 
briefings as well on such topics as voter 
representation, statehood for the District of 
Columbia, and discrimination in professional and 
collegiate athletics. 

The Commission also receives about 4,000 
complaints per year from individuals alleging 
violations of their civil rights. The Commission refers 
these complaints to appropriate government and 
private organizations. 

Finally, the Commission continues to pursue its 
long-term project, entitled Racial and Ethnic 
Tensions in America Communities: Poverty, 
Inequality and Discrimination, undertaken in 1991 
to study the deteriorating condition of race and 
ethnic relations across America. Although the 
dramatic events highlighting racial and ethnic 
tension receive the bulk of the media and political 
attention, Commissioner Berry stated that the 
Commission believes that the “everyday tensions 
between neighbors and co-workers indicate a far 
more pervasive and destructive social condition. 
Underlying the headline stories are incidents of 
discrimination and denial of opportunity which 
pervade the everyday lives of this nation’s racial and 
ethnic minorities.” 18 

This long-term project is centered around a 
series of fact-finding hearings. According to 
Commissioner Berry, the Commission believes that 
the hearings will enable it to identify the underlying 
causes of the growing alienation of racial and ethnic 
groups. The Commission hopes to recommend ways 
of proactively addressing/remedying these pervasive 
social problems. The Commission has held hearings 
in Chicago (June 1992: examining police policies, 
processing of police misconduct complaints, and 
minority access to credit and business development), 
Los Angeles (June 1993: examining reforms in LA 
police department, government policies and 
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programs, and media coverage and television 
portrayal of minorities), New York (September 1994: 
examining race and sex discrimination, pay 
disparities, employment opportunities in the finance 
industry, minority access to capital, and 
immigration), and two in Washington, D.C. (January 
1992: examining the Mount Pleasant riots and its 
underlying causes; May 1992: examining hate 
incidents, multiculturalism, socioeconomic factors, 
the Community Reinvestment Act, and financial and 
banking industry practices). The Commission plans 
to hold future hearings in Miami (to examine 
immigration-related civil rights issues) and in the 
Mississippi Delta region (to examine the effects of 
state financing on public education, segregation in 
higher education, voting rights, and housing). The 
Commission intends to issue a series of reports 
detailing findings and recommendations stemming 
from each of the hearings, and ultimately issuing a 
summary report analyzing the common causes and 
mqjor differences in the way racial and ethnic 
tensions are experienced and dealt with in the 
different communities examined. 

In addition to the Commission’s efforts in 
monitoring Federal civil rights matters, state advisory 
committees (SACs), composed of Commission- 
appointed, local volunteer officials, monitor civil rights 
issues on the state level. The Commission funds six 
regional offices that support the SACs in conducting 
hearings and preparing reports. During FY 1993, the 
SACs issued reports covering topics such as: access of 
the minority elderly to health care and nursing homes 
in New York; public education in Idaho; provisions on 
sex discrimination in employment in South Dakota; 
the need for a human relations commission in 
Alabama; police-community relations in southern West 
Virginia; stereotyping of minorities by the news media 
in Minnesota; environmental justice in Louisiana; and 
Native American students in North Dakota special 
education programs. In FY 1994, the SAC reports 
included studies of the use and abuse of police powers 
in minority committees in New Jersey, and of white 
supremacist activity in Montana. Ongoing SAC 
projects include: the joint study of border violence by 
the Arizona, California, New Mexico, and Texas 



committees; retention of minorities and women in 
public institutions of higher education in Colorado; 
implementation of the Americans with Disabilities Act 
in Delaware; and lending practices in the District of 
Columbia. 

2. Reauthorization 

The Commission’s authorization expired in 
September 1994. The Commission seeks a she year 
reauthorization period with funding in excess of the 
$7.7 million received in FY ’94. In a recent comment, 
Commissioner Anderson appealed to Congress to 
raise the level of funding to enable the Commission 
to expand its limited staff and better perform its 
chartered tasks. “Either put us out of business or give 
us the money to do the job,” a frustrated Anderson 
declared. 19 

As of this writing, Congress had just passed a bill 
reauthorizing the Commission but the President had 
not signed it yet. 20 In early August, Senator Simon (D- 
Illinois) introduced a bill to reauthorize the 
Commission for three years at a budget of $9.5 
million for FY 1995. 21 The bill proposed to retain the 
Commission’s structure, but expand the groups 
duties to include the preparation of public service 
announcements and advertising campaigns to 
discourage discrimination and the denial of equal 
protection. In a stern warning Senator Simon 
cautioned the Commission that it “needs to do a 
better job of reaching out to the organizations and 
communities with which it has worked closely in the 
past.” 22 Simon asked the Commission not to merely 
“react to the civil rights issues of the day, but [to] 
provide leadership on these issues . . . [in order to] 
once again raise the consciousness of the nation on 
civil rights matters.” 23 Simon acknowledged that the 
Commission is now heading in that desired direction. 

Later in August, Representative Edwards 
introduced similar reauthorization legislation. H.R. 
4999 proposes a one year reauthorization at a 
funding level of $9.5 million. Like the Senate Bill, the 
House bill sought to expand the Commission’s duties 
to include public service announcements. Further, in 
response to the Ishimaru debacle, the House bill 
would give the Commission’s Chairperson the power 
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to appoint an Acting Staff Director for up to one year 
should that post become vacant (this provision would 
be particularly useful in covering the lag between the 
resignation of a Staff Director of the end of one 
President’s term, and appointment of a new Staff 
Director by the new President). 

Senate and House leadership reached consensus 
on October 7, sending a reauthorization bill to the 
President. The bill recommends a two year 
reauthorization, and does not grant the chairperson 
authority to appoint an acting staff director. Further, 
the bill recommends a $9.5 million budget for FY 95, 
less than the $10.2 million sought by the President, 
but more than the $7.7 million appropriation in 
FY 94.24 

The Congressional bill represents a triumph of 
hope over experience. As Representative Edwards 
observed, the Commission has not met Congressional 
expectations: “The Commission still has not fully 
resumed its statutory mandate. Those who have 
followed the Commission meetings and hearings for 
the past two years notice an absence of scholarly 
debate and a penchant for bickering over 
administrative rather than policy matters.” 26 The 
Congressman emphasized the need for a “Civil Rights 
Commission that is committed to vigorously carrying 
out its statutory mandate,” and believed that 
increased appropriations should enhance the 
Commission’s ability to fulfill its factfinding mission 
and again serve a vital role. 26 

3. Commission Plans For 1995 And Beyond 

With reauthorization virtually assured through 
September 1996, the Commission plans to refocus its 
efforts on evaluating Federal civil rights 
enforcement. According to Chairperson Berry, the 
Commission believes “that Federal civil rights 
enforcement is weak and does not adequately protect 
people’s rights or deter discrimination.” 27 To address 
this issue, the Commission will seek to ensure that 
Federal agencies carry out their responsibilities and 
that they have the requisite leadership and support 
to establish and execute tough enforcement 
standards. Two projects are aimed specifically at 
accomplishing these goals. First, a project entitled 



Evaluation of Fair Employment Law Enforcement 
will evaluate the Federal effort to eliminate 
employment discrimination by scrutinizing the 
policies and enforcement mechanisms of the Equal 
Employment Opportunity Commission and the 
Department of Justice. The study will focus on the 
implementation of the Americans with Disabilities 
Act, the Age Discrimination and Employment Act, 
and the Equal Pay Act. The Commission will examine 
agency resources for enforcing these and other fair 
employment laws, the adequacy of enforcement 
measures, and the conformity of charge-processing 
by state and local fair employment agencies with 
EEOC standards. A second enforcement study, 
tentatively titled Evaluation of Equal Educational 
Opportunity Law Enforcement , will focus on the 
Department of Education’s efforts to enforce laws 
mandating equal educational opportunity. The 
Commission intends to examine access to equal 
educational opportunities for women, the disabled, 
and individuals for whom English is a second 
language. 

In addition to these planned reports, the 
Commission hopes to expand its staff should it 
receive the anticipated budget increase. In 
particular, the Commission intends to hire staff in 
the General Counsel’s office to help prepare for and 
conduct hearings, as well as draft reports. 

According to Staff Director Matthews, the 
Commission’s plans for FY 1996 include an 
examination of: (1) enforcement of the Americans 
with Disabilities Act (particularly Title II which 
prohibits state and local governments from 
discrimination); (2) the effects of changes in 
technology in the workplace on employment 
compensation and career advancement for women, 
minorities, and the elderly; and (3) Federal efforts to 
encourage citizenship and other naturalization 
issues. In addition, the Commission plans to continue 
its ongoing efforts to enhance its complaint referral 
function. The Commission seeks to improve 
complaint tracking to further identify the types of 
complaints, the ultimate resolution of complaints, 
and the speed of complaint resolution. 28 Chairperson 
Berry recently stated that she would like to see the 
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Commission pursue projects in the following areas: 
voting rights, environmental justice, 29 sex 
discrimination, and workplace and child care issues. 
Berry emphasized her commitment to guiding the 
Commission to achieve its monitoring function, 
making this function an integral part of the 
Commission’s work on an ongoing basis. 30 

D. Commission's Effectiveness: 

Political Stalemate Stifles 

Progress 

The Commission’s performance during the 
Clinton Administration has been disappointing. The 
overall sense is that political polarization has 
paralyzed the Commission by limiting its ability to 
focus and reach consensus on substantive issues. The 
dearth of Commission reports is an obvious 
consequence. Further, the Commission frequently 
fails to produce timely reports. The slow turn-around 
time may result in reports that are out of date due to 
changing conditions. Moreover, the delays necessarily 
postpone remedial efforts in response to reports. 

Even in the Commission’s heyday during the 
1960s and 1970s, the Commissioner’s political views 
differed sharply. Yet in the past, political views did 
not inhibit the Commissioners’ commitment to 
fulfilling their statutory mandate. The partisanism of 
the present Commission, however, has led many 
Commissioners apparently to abandon the 
Commission’s basic mission to critically review the 
government and serve as a catalyst for advances in 
the field of civil rights. Observers discern no sense of 
cooperation among the Commissioners or 
commitment to progress. The Commission has 
become a pulpit for advancement of political agendas 
rather than an independent forum dedicated to 
providing critical factual analysis of complex civil 
rights issues. 

This Commission’s misdirection was manifested 
most clearly in the controversy surrounding the 
attempted appointment of Stuart Ishimaru as Staff 
Director. Conservative Commissioners appeared to 
abandon any commitment to cooperation and 
towards “getting the job done” in favor of partisan 
politics. Conservative Commissioners effectively 



vetoed President Clinton’s appointment of Ishimaru 
based on their fear of losing “control” of the 
Commission and its staff. Ishimaru clearly was 
qualified for the position, yet Ishimaru and the 
Commission fell victim to a political agenda. This six 
to eight month controversy impeded the 
Commission’s ability to act on substantive civil rights 
issues. 31 Valuable Commission resources were 
expended on this fight rather than on the pressing 
civil rights issues the Commission is chartered to 
address. 

The appointment of career civil servant Mary 
Matthews as Staff Director appeased conservative 
Commissioners and has helped restore stability to 
the Commission (although it is presumed that a 
Presidential appointee will eventually fill the Staff 
Director post). Under the inspired and capable 
leadership of Chairperson Berry, the Commission 
offers promise of a more productive future. 
Representative Edwards referred to Beriy as “the 
best thing that has happen to the Commission in 
recent years.” 32 Berry has proven in the past to be a 
consensus-builder and ardent civil rights advocate. 
The recently released Fair Housing Amendments Act 
of 1988 enforcement report is the first enforcement 
report issued under Commissioner Berry’s tenure. 
This report offers a critical analysis of Federal civil 
rights enforcement efforts and marks a return to the 
type of report the Commission historically produced. 
If the Commission receives the anticipated increased 
appropriation, we can only hope that it will issue 
more frequent and timely reports. 

IV. Recommendations 

A. The Commission 

The Commission’s success and effectiveness 
depend largely on its credibility. Until policymakers 
and the civil rights community perceive the 
Commission as objective and committed to a 
nonpartisan agenda, any reports the Commission 
produces will be suspect. Even in the Commission’s 
heyday its reports were not free of criticism, but they 
were nonetheless recognized for their value in 
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reporting and analyzing data. 

One way to restore its credibility is for the 
Commission to thrust itself into topical, controversial 
issues and generate timely, comprehensive, objective 
data and recommendations. The lengthy report 
preparation process must be streamlined in order for 
the Commission’s observations and 
recommendations to have the greatest impact. To 
expedite its reporting, the Commission must 
carefully define, and in some cases narrow, its focus 
before it begins a project. For example, the multiyear 
project on racial tension is a valuable and worthwhile 
endeavor, but its all-encompassing scope has resulted 
in little to no tangible output. If the Commission 
narrowed the focus of the report to study only a few 
aspects of racial tension rather than the multitude of 
factors and manifestations, the report would be 
completed on a timely basis and policy makers could 
consider the Commission’s observations and 
recommendations. The obvious disadvantage of this 
approach is that the some critical issues may be 
analyzed. The Commission must determine how it 
can get enough focus on an issue to be useful. A 
comprehensive but outdated report is of little value. 

The new $9 million budget (if President Clinton 
enacts the reauthorization bill) presents the 
Commission with a tremendous opportunity to 
increase its productivity and effectiveness. The 
Commission plans to expand its staff, particularly in 
the General Counsel’s office. 33 A larger legal staff 
should enable the Commission to conduct 
comprehensive, yet focused, hearings. The recent 
hearing in New York lacked the guidance and focus 
necessary to maximize its usefulness. Observers 
noted that much time was wasted exploring the 
ideological views of witnesses rather than developing 
an adequate factual record upon which to base an 
intelligent and well-reasoned report. Additional and 
well-qualified legal staff should provide the requisite 
guidance. 

The proposed reauthorization bill offers the 
Commission another opportunity. The proposed 
legislation seeks to expand the Commission’s 
mandate to include public service announcements 
(PSAs) and advertising about discrimination. PSAs 



and advertisements can be tremendously effective 
educational tools (e.g. AIDS awareness 
advertisements). With the assistance of experts in 
the use of this medium, the Commission can reach a 
wide audience and raise America’s awareness of civil 
rights issues and the manifestations of the various 
forms of discrimination. This medium should not be 
diverted into an ideological warfare between 
different political factions of the Commission. This is 
too important an opportunity to waste. 

Finally, the Commission should re-examine the 
usefulness and value of its regional offices and the 
SACs. Although the members of the SACs serve on a 
volunteer basis, the regional offices that support the 
SACs receive approximately $2 million a year of the 
Commission’s annual budget. 34 The Commission must 
determine whether the SACs still serve a vital 
function and, if so, whether the SACs can be 
supported at a reduced cost out of the Commission’s 
Washington office rather than regional offices due to 
advances in technology. The Commission should 
consider whether the SACs generate enough valuable 
work to justify the significant diversion of limited 
Commission resources. The Commission must 
address these issues before blindly committing funds. 

B. Congress 

For its part, Congress may also have a profound 
effect on shaping and guiding the Commission. 
Congress can have its greatest effect in two ways: (1) 
by conducting a full scale review of the Commission, 
and (2) by addressing the appointment process. 

First, Congress must review the Commission’s 
mission and value by answering several basic 
questions. For example, what should be the 
Commission’s function; have changes in civil rights 
issues obviated the need for the Commission or 
necessitated a change in the Commission’s mandate; 36 
and can the Commission meet its mandate without 
the active guidance of Congress. The Commission’s 
performance over the past several years indicates that 
additional direction is needed. Congress should 
consider narrowing the Commission’s focus by 
providing clearly identified objectives. 
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Congress must also address the appointment 
process keeping in mind the Commission’s viability. 
We must ponder whether the Commission would 
benefit by returning to the old system of 
Commissioner appointments. The current system, 
described above, is the result of a political 
compromise reached after President Reagan sought 
to “pack” the Commission with conservative 
Commissioners. The prior system consisted of 
presidential appointment of all Commissioners 
subject to Senate consent. This system would enable 
civil rights groups to present their concerns over 
potential appointees. Moreover, this system would 
enable the President to create a body free of political 
distractions. 

Representative Edwards observed “a direct 
connection between the Commission’s past 
reputation for scholarly work and the rigors of Senate 
confirmation.” 36 Edwards recommended that, if the 
Commission ‘Tails to fully resume its factfinding 
mandate, . . . Congress . . . consider returning to [the 
system of] Senate confirmation.” 37 

In the meantime, paramount to a change in the 
appointment process is a better understanding of the 
importance of an appointment. The Commission’s 
success depends on the quality of the 
Commissioners. Appointments should not be made 
on the basis of political patronage, but should be 
based on an individual’s reputation, experience, 
commitment to developing facts, fairmindedness, 
and ability to understand the complex and changing 
civil rights issues in the 1990s and beyond. Although 
an extensive background in civil rights issues may be 
helpful, the measure of a Commissioner’s value to 
America is his/her capacity to objectively analyze 
facts and commitment to vigorously scrutinizing 
government and addressing civil rights inequities. 

Finally, at the end of the next reauthorization 
period, Congress must objectively evaluate the 
Commission’s performance. If the Commission does 
not meet its statutory mandate and continues to fall 
victim to partisan politics, the Commission should 
not be reauthorized in its present form. Congress 
must put all political considerations aside and, like 
the Commission itself must do, analyze only the facts. 



Although no elected official wants to be associated 
with what might be perceived as an anti-civil rights 
agenda, Congress must vote to reorganize and 
redirect the Commission in 1996 if it remains largely 
dysfunctional. 

C. The President 

For his part, President Clinton also can affect 
the Commission’s resurgence. As with Congress, 
President Clinton must give careful thought to his 
appointments. In December 1995, President Clinton 
will appoint two new Commissioners at the 
expiration of Commissioner Fletcher’s and 
Commissioner Wang’s terms. As argued above, the 
appointments should not be made to fulfill political 
debts; only well-qualified advocates should be 
considered. 

Appointing new Commissioners, however, is not 
enough. The President is in a unique position to 
bring necessary attention to the Commission. The 
President can tout the Commission for its work when 
appropriate and remind the public of the importance 
of the Commission in promoting equal opportunity 
for all Americans. Moreover, increased attention may 
inspire Commissioners and staffers alike to 
rededicate themselves toward revitalization. 
President Clinton can publicize the Commission in a 
nonpartisan way without threatening the 
Commission’s independence. 

President Clinton professes to seek justice, 
opportunity, and empowerment for all Americans. 38 
To achieve this end, in August President Clinton 
announced the formation of a Civil Rights Working 
Group comprised of high ranking Administration 
officials “to evaluate and improve the effectiveness of 
Federal civil rights enforcement missions and 
policies.” 39 This is also the Commission’s task. With 
equal vigor, the President should promote the 
Commission to serve as an independent body 
addressing similar issues. 
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V. Conclusions 

Now as much as ever, America needs a truly 
bipartisan, independent Commission committed to 
critically monitoring Federal civil rights enforcement 
efforts and analyzing facts surrounding the causes 
and effects of discrimination. If the Commission is to 
continue to exist, then Congress and the President 
must carefully evaluate the Commission and demand 



its return to the forefront of the civil rights debate. 
Providing the Commission with necessary guidance, 
well-qualified Commissioners, and increased 
publicity are all requisite measures. If these 
measures are implemented, the Commission will 
have the opportunity to return to prominence and 
become a leader in the civil rights arena. If the 
Commission is unable to seize this opportunity, 
Congress must contemplate reorganization. 
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Chapter VIII 

The Equal Employment 
Opportunity Commission 

by Alfred W. Blumrosen 



I. Introduction 

The Equal Employment Opportunity Commission 
(EEOC) was created in Title VII of the Civil Rights 
Act of 1964 as part of the Congressional effort to 
improve opportunities for minorities, women, and, 
later, older workers and the disabled. In 1978, EEOC 
was given the primary federal policy making 
responsibility with regard to equal employment 
opportunity matters. 1 In the 1980s, the Reagan 
Administration narrowed federal equal employment 
opportunity policy, gave primary policy making 
authority to the Department of Justice and relegated 
the EEOC to a subordinate role. 2 In that role, the 
EEOC reduced its settlement rate, lengthened the 
time taken to process cases, did not challenge 
employers’ systemic discriminatory practices or 
support a broad conception of affirmative action. 3 

This approach continued through the Bush 
Administration and, as of the fall of 1994, had not 
been substantially changed because new leadership 
has not been installed at the Commission. 4 As a 
result of the policies instituted hi the 1980s, and the 
absence of new leadership, the Commission has 
continued its drift into inconsequentiality. 6 

In the summer of 1994, the Subcommittee on 
Select Civil Rights and Education of the House 
Committee on Education and Labor held a hearing 
concerning the status and function of the EEOC. The 
hearing report is not yet available, but the testimony 
before the Subcommittee was critical of the agency. 
My evaluation of the EEOC was that : 

The Commission’s operations are in shambles. 

It has not addressed current problems such as 



0 




the massive reductions in force going on 
throughout industry; it is not settling cases at 
the rates of 15 years ago, or even at the current 
rates of state agencies, and it has frittered 
away the litigation power given it by Congress 
in 1972. 6 

The EEOC’s reports show that it reduced the 
settlement rate dramatically in the 1980s, thereby 
denying settlements to between 25,000 and 70,000 
people. 7 The EEOC “Enforcement policy” in place 
since 1984 assured that the agency would spend its 
energies on “one on one” cases rather than the 
systemic discrimination and class type cases which 
were the focus of the 1972 legislation. 8 

Since 1964, the economic, social, and legal 
context of equal employment opportunity problems 
has changed dramatically. There has been a major 
restructuring of the production process which 
eliminated thousands of semi-skilled and mid-level 
well-paying jobs into which women and minorities 
had entered under the aegis of equal employment 
laws. The success of these laws in improving the 
occupational position of millions of minorities and 
women, is in sharp contrast to the worsening of the 
conditions of millions of others, located primarily in 
the central cities, living in near hopelessness, and 
without access to the education necessary to use the 
newer technology. 

The appointments to the federal judiciary during 
the twelve years of the Reagan-Bush Administrations, 
have not been sympathetic to equal employment 
opportunity laws. These federal judges have wide 
discretion in deciding matters of fact and in 
interpreting statutory programs which have become 
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increasingly complex. 9 

Thus the EEOC, to reassume the leadership role 
in the federal equal employment opportunity 
program, needs not only an infusion of new 
leadership, but also new powers and policies. 



II. Congressional Action 
Needed 

A. Substantive Rulemaking Power — 

The Interpretation of Title VII 

If the interpretation of Title VII is left to judges 
appointed during the Reagan-Bush Administrations, 
we can expect the kind of narrow interpretations 
given by the Supreme Court in 1988-89. 10 However, a 
rule of statutory interpretation and administrative 
law adopted a decade ago will enable Congress to 
address this problem. 

In 1984, the Supreme Court decided what may 
be the most important administrative law/statutory 
interpretation case in our generation. In Chevron, 
U.S.A, Inc. v. Natural Resources Defense Council, 
Inc., the Court established a new relation between 
the federal courts and federal administrative 
agencies which have substantive rulemaking powers. 
The older view was that administrative 
interpretations of statutes might be given 
“deference” by the courts, but were not binding on 
them. 11 

In Chevron , the Supreme Court adopted a new 
rule concerning the interpretation of statutes where 
Congress had created an administrative agency with 
substantive rulemaking powers. This is a two part 
rule: (1) if Congress has spoken to the precise issue 
of statutory interpretation in question, that position 
is binding on the agency as well as the courts; (2) but 
if Congress has not spoken to the precise issue in 
question, then the view of the agency, adopted 
through notice and comment rulemaking will be 
binding on the agency and on the courts, if that view 
constitutes a “reasonable” or “permissible” 
interpretation of the statute. Issues of whether 
Congress has spoken clearly, and whether an agency 
interpretation is “permissible” remain for the courts. 



Thus if Congress gave EEOC substantive rulemaking 
power, it could engage in “binding” statutory 
interpretation concerning many issues. 

The EEOC has rulemaking power under the Age 
Discrimination in Employment Act (1967), and under 
the Americans with Disabilities Act (1990). But 
Congress in 1964 gave the EEOC little substantive 
rule making power. 12 As an ironic result, EEOC has 
less authority to interpret the original Title VII 
dealing with race and sex than those later enacted 
statutes concerning age and disability. 

Congress should give EEOC substantive 
rulemaking powers with respect to Title VII to make 
its powers equal to those dealing with age and 
disability. Congress should direct the EEOC to make 
policies through notice and comment rulemaking 
under the Administrative Procedure Act as it has 
done under the Americans with Disabilities Act. 
Policy making through notice and comment 
rulemaking will clarify rights and obligations in a 
more comprehensive manner than is possible 
through litigation, and thereby facilitate the 
resolution of cases. 13 Policy making through rules is 
necessary to continue the effort to get employers to 
internalize EEO policies so that they will “do it right” 
in the first instance, rather than relying on after-the- 
fact litigation. It would be disastrous for the future 
of Title VII if the law is developed through case by 
case adjudication before unfriendly federal judges. 14 

This is the most important aspect of equal 
employment law at this time. If interpretation of 
equal opportunity statutes remains in the hands of 
unfriendly federal courts, it will not matter what 
other statutory powers are given the EEOC, or what 
changes in internal policy the EEOC adopts. The 
narrow interpretation of the law will dominate all 
such activities. 

Four examples of issues which the EEOC should 
promptly address through rulemaking are: 

1. Practices and procedures concerning reductions 
in force which have adverse impact. 

2. Scope of affirmative action programs conducted 
by state and local governments 

3. Practices and procedures to assure that hiring 
and promotion decisions based on subjective 
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judgments are not discriminatory. This relates to 
the “glass ceiling” issue. 

4. Numerous issues under the Civil Rights Act of 
1991 which are now in litigation. 

B. Administrative Hearing Powers 

The massive numbers of complaints to the 
EEOC, half of which involve discharge situations, the 
expansion of the EEOC’s jurisdiction to include 
persons with disabilities, the conservative attitude of 
the federal courts, and the increasing intricacy of 
equal opportunity law, makes it important to provide 
an alternative forum to resolve equal opportunity 
disputes. Thus the time has come to provide the 
EEOC with administrative hearing powers, analogous 
to those of the National Labor Relations Board. 

These powers will give the EEOC an additional 
avenue to interpret and resolve uncertainties in 
statutory interpretation, and will enable the EEOC to 
develop methods of handling cases which are simpler 
than the rules developed by the Supreme Court, 
which are frequently administered through expensive 
and time consuming motions for summary 
judgment. 16 

In 1993, 1 suggested that: 
the process of proving a discrimination case 
by an individual is difficult and onerous. This 
process can be draining on both the employer 
and the plaintiff.... 

The volume of individual cases is now so 
large, and the application of the federal rules is 
so burdensome, that a new start is needed to 

simplify these cases 

An administrative hearing process which 
would routinely begin by examining the reason 
for the protested personnel action could go far 
toward simplifying this most common and most 
fact specific aspect of employment 
discrimination law. 

Such a hearing could be held by the EEOC or 
by some separate hearing body created by 
Congress.... [M]ost individual discrimination 
cases should be removed from the complex 
setting of federal district court litigation and be 



placed in a simpler setting tailored to the 
problems of individual employment 
discrimination. This proposal could not be 
applied to cases where plaintiffs claim punitive 
or compensatory damages beyond back pay 
because of the right to jury trial in such cases .... 

A simplified process in an administrative setting 
would involve the following procedures: 

1. The decision to hold a hearing would be made by 
the agency which would screen out “frivolous” 
claims and would go to hearing on cases they 
could not settle, or complainant could choose an 
administrative rather than a court hearing. 

2. Prior to the hearing, each party would be required 
to state their positions and list the witnesses they 
expected to call, and to provide copies of 
documents they expected to introduce. 

Employers would be required to produce all 
documents relating to the plaintiff and to a 
limited number of identified other persons whose 
situation is argued to be similar to that of the 
plaintiff and copies of records and reports 
concerning equal employment opportunity 
matters. 

3. An attempt at settlement could be made by the 
Administrative Law Judge who would hear the 
case. 

4. At the hearing, the employer would present its 
evidence first, followed by the plaintiff’s effort to 
demonstrate that the reasons given by the 
employer are either not the real reasons or are 
not legitimate reasons. 

5. If the hearing disclosed the necessity for 
additional evidence, the Administrative Law 
Judge could direct that specific material be 
presented. Otherwise no further discovery would 
be allowed. 16 

The right of an individual to sue in court should 
be preserved in all cases, including the right to seek 
punitive damages in cases of “malice or reckless 
indifference” under the 1991 Civil Rights Act. 
Complainants should have the advice of private 
counsel to decide whether to seek such damages in 
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federal courts rather than pursuing an 
administrative hearing. The terms “malice or 
reckless indifference” are likely to be narrowly 
construed, so that many Title VII claims could be 
resolved through the hearing process described 
above. This process is essentially based on labor 
arbitration experience. 

The administrative hearing process described 
above is more expeditious and more fair than the 
complex “ping pong game” which is still being 
evolved by the Supreme Court for the trial of 
“disparate treatment” cases under Title VII. 17 A 
direct trial of these cases will take place, rather than 
the drawn out battle of summary judgment motions 
which takes place today. 

The standards for screening of claims which may 
be brought before an administrative hearing is 
important and complex. There must be some 
screening mechanism because many claims have no 
merit, and the burden of taking all claims to a 
hearing is simply not possible to bear. One standard 
which might be used would be whether the 
Commission had found “reasonable cause” to believe 
that the complaint was valid. If the Commission 
found “no cause,” then it should not permit the use of 
an administrative hearing, and the claimant would 
have to seek redress in court through his or her own 
counsel. The problem with this approach is that the 
Commission has narrowly interpreted the concept of 
“reasonable cause” since 1984, and the Commission’s 
investigations have not been reliable indicators of 
discrimination. A better investigation process, and a 
definition of reasonable cause which was in effect 
between 1977 and 1981 would make this approach 
workable. 18 Alternatively, the issue could be left to 
the General Counsel, as it is at the NLRB. 

The case for the complainant before the 
Administrative Law Judge could be presented by an 
EEOC attorney, by EEOC-retained counsel or by 
private counsel. Given the limited resources of 
EEOC, private counsel would be necessary in many 
cases, and attorney fees payable in the federal courts 
should also be payable in cases brought before the 
Commission. The administrative law judges could 
either be full time or part time acyudicators. 




The Commissioners would sit in appellate review 
of decisions of administrative law judges to assure 
that Title VII standards were complied with by the 
ALJ, and that the judgment was supported by 
evidence. The decisions of the Commission on 
questions of law should, as indicated above, be 
recognized by the courts if they constitute a 
permissible construction of the law on a matter 
which Congress had not expressly resolved. 



III. Changes in Commission 
Practices Needed 

A. Changes in Settlement Practices 

Commission policies concerning individual cases 
reduced the settlement rate to 15-17% of complaints 
received during the late 1980’s. These policies, 
ranged from the decision as to when to accept a 
complaint to a redefinition of “reasonable cause” to 
mean the likelihood that complainant would prevail 
in court. They should be reexamined in detail to 
identify unnecessary or unreasonable barriers to a 
fair evaluation of complaints. Congress intended the 
conciliation process to be the primary vehicle by 
which Title VII was to be enforced, and settlement 
efforts should be encouraged to achieve that end. 
Thus some version of the Rapid Charge Processing 
System instituted under Chair Eleanor Holmes 
Norton should be reestablished by the Commission. 
That process combined investigation with settlement 
efforts. It did increase settlement rates and reduced 
the time for processing of cases. 19 

One of the concerns expressed about the Rapid 
Charge Processing system was that employers would 
buy off the strong cases which might have led to 
major litigation. This risk is more significant as a 
result of the 1991 Civil Rights Act. Under that Act, 
individual complainants are entitled to punitive 
damages if the discrimination against them was done 
“with malice or reckless indifference.” Rights of 
complainants who were discriminated against in that 
way should not be casually settled. When there is 
evidence of “malice or reckless indifference” the 



116 






Part Two: Equal Employment Opportunity Commission 



Chapter VIII 



complainant should be advised by EEOC to consult C. Developing "Before the Fact" 

private counsel before settling a case. This Procedures 



requirement should prevent the casual settlement of 
such cases. 

B. Developing an Intelligent 

Litigation Program 

The present litigation policy of the Commission 
has produced absurd results. The Commission 
litigated only 4.4% of all Title VII cases brought in 
federal courts between 1974 and 1992. 20 Of the cases 
that it did litigate, fewer than 20% involve class wide 
or systemic issues. The rest were “one on one” 
individual discrimination cases. This allocation of 
litigation resources is contrary to the purpose for 
which the litigation power was given the Commission 
in 1972. That purpose was to address problems 
which were technically complex and involved 
systemic discrimination. 21 The private bar is fully 
competent to represent individuals in these “one on 
one” cases. The Commission should provide 
complainants with a list of practitioners who are 
qualified to conduct “one-on-one” litigation. The 
prospect that the EEOC will recommend litigation by 
private counsel may actually provide a greater 
inducement to respondents to settle such cases, than 
the remote prospect that the EEOC might itself 
undertake such litigation. 

The EEOC should concentrate on major cases 
that will address systemic discrimination, and may 
require technical expertise, expert witnesses and the 
like which the private bar would find it difficult to 
litigate or finance. There may also be cases which 
would establish precedents on matters outside of the 
rulemaking authority discussed in part II above, in 
which the EEOC should participate. 

In addition, the EEOC should provide litigation 
support for major cases which are undertaken by 
private counsel, but which require major 
expenditures or expertise; and conduct 
“institutional” litigation, protecting claimants against 
retaliation, enforcing subpoenas and record 
keeping/reporting requirements. 
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The Commission has not utilized its guideline 
issuing authority in a significant way since the Reagan 
Administration came to power in 1981. There are 
many issues on which guidelines should be developed, 
such as the appropriate methodology for conducting 
reductions in force which may have adverse impact on 
protected classes and the right of states to take 
affirmative action under Title VII. It is an 
unreasonable burden on employers and protected 
group members to leave such issues to piecemeal 
litigation. Of course, it would be preferable if the 
EEOC were given the power, discussed above, to adopt 
substantive rules. But even without such power, the 
EEOC should address current problems through 
guidelines, rather than leave them unstructured. 

For some of these problems, the EEOC should 
develop an “advice” or “advisory opinion” practice, 
which could examine the legality of proposed 
programs, such as reductions in force, or affirmative 
action, which would be likely to have disparate 
impact. EEOC guidelines could provide some 
protection for employers who follow them. 22 Of 
course, such advice must be cautiously given, and 
could not insulate employers from liability for abuses 
of systems which had been approved. The EEOC has 
always avoided giving such advisoiy opinions, but the 
magnitude of current problems, such as the 
reduction in force phenomena, call for a more active 
role by the Commission. 



IV. The EEOC Should Address 
Broader Issures Which 
Affect Employment 
Opportunities 

The assumption behind Title VII was that 
restrictions on minority/female/older 
worker/disabled worker employment opportunity 
were within the control of the employer. Therefore, 
laws regulating the way that control was exercised 
would improve opportunities for minorities, women 
and other protected groups. But some employers 
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have lost a part of their freedom of choice. If schools 
in the central cities do not educate in basic skills, or 
if wage rates in less developed countries are 10% 
those in the U.S., employer freedom of choice of 
workers is circumscribed and Title VII can do little 
about it. 23 

The global economy means that forces beyond 
employer choice will impact on employment 
opportunities protected by Title VII. 24 The EEOC, as 
part of its authority to report to Congress, should 
identify and discuss these issues, and make 
recommendations to Congress concerning them. 

Byway of illustration, these issues should 
include: 

• Do workers in low wage countries have the right 
to organize and be represented by unions of their 
choice? If not, should employers who use their 
low wage labor have access to our markets? 

• If schools in the central cities are so bad, should 
parents be encouraged to “leapfrog” out of those 
cities, to exurbia where schools are better, crime 
is less, and job opportunities may be better for 
lesser skilled people than in the central cities? 



V. EEOC Should Develop a 
Broad Statistical Picture 
of EEO Progress and 
Problems 

The Commission should draw together 
government statistics which concern equal 
employment opportunity. Right now, to get a picture 
of how the country is doing with regard to minority, 
female, older worker and disabled employment, there 
are figures from the EEOC, the OFCCP, Bureau of 
Labor Statistics, Bureau of the Census, Office of the 
Administrator of Federal Courts, court 
administrators around the nation, and probably 
others. The OFCCP and the EEOC have statistics 
showing how larger companies are doing on EEO over 
different years, but only The New York Times seems 
able to put together a picture of what is happening. 25 

These figures should present a balanced picture. 
While opportunity is not equal in the U.S., minorities 
and women have far greater opportunity than their 
parents had thirty years ago when the Civil Rights 
Act was adopted. It is important that this fact be 
recognized, even as we understand that much 
discrimination remains to be addressed. The 
improvement in opportunity which has taken place 
over the last 30 years gives hope that, with greater 
dedication and competence, the next era will bring 
us closer to a society in which opportunity is truly 
equal. It is modest to point out that 5 and one half 
million minority employees are in higher level jobs 
than they would have been under the occupational 
distribution of 1960, and that 6 million women have 
moved into executive, managerial, professional and 
sales jobs since 1972. 26 Knowing this gives hope that 
the continued struggle for equality will succeed, and 
that the promise of the Civil Rights Act of 1964 will 
be redeemed. 
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Endnotes 



1 This responsibility was transferred from the Equal Employment Opportunity Coordinating Council, 
created under the 1972 amendments to Title VII, which was intended to smooth out differences among several 
federal agencies with overlapping responsibilities in the EEO area. 

2 See Alfred W. Blumrosen, Modern Law: The Law Transmission System And Equal Employment Opportunity, 
hereafter cited as Modern Law, 390, nl2 (1993). 

3 See Reginald C. Govan And William L. Taylor, eds, One Nation, Indivisible; The Civil Rights Challenge For 
The 1990’s, hereafter cited as One Nation, pp. 180-216 (papers by Burton Fretz and Donna Shue and by Claudia 
Withers and Judith A. Winston.) 

4 A new Chair and two Commissioners were confirmed by the Senate in October 2, 1994, nearly two years 
after President Clinton was elected. 

6 This drift was dramatically illustrated during the hearing before the subcommittee on Select Education 
and Civil Rights of the House Committee on Education and Labor, July 26, 1994. 

6 Testimony of the author before the Subcommittee on Select Education and Civil Rights of the House 
Committee on Education and Labor, July 26. 1994, p. 4-5. 

7 EEOC Settlement Rates, 1985-1990, Compared To EEOC Settlement Rate In 1981 
And State Agency Rates, 1985-1990 

Increase in Settlements 





EEOC Settlement Rates 






State FEPA 


If EEOC Settled 


Years 


Charges 


# settled 


% 


settled % 


At State % 


At 1981% 


85-86 


102,613 


14,219 


13.8 


26 


+12,460 


+26,826 


87-88 


90,480 


12,820 


14.7 


22 


+6,698 


+23,372 


89-90 


93,349 


15,938 


17. 


24 


+6,465 

+25,614 


+21,401 

+71,599 



(Data from 1985-88 from Modern Law, p. 273, data for 89-90 from EEOC Annual Reports). 



8 On Congressional policy behind the 1 972 grant of litigation authority to the EEOC, see Modern Law, note 2 
supra, 147-150. 

Number and percent of substantive EEOC cases which raised “class” issues during 1990-1992 

COMRUIED TO TOTAL EMPLOYMENT DISCRIMINATION CASES FILED IN FEDERAL COURT 





Total Filed 


“Class/Systemic’ 








by EEOC 


by EEOC 




AU Federal Ct. 


Year 


# 


# 


% 


Employment Cases 


1990 


359 


67 


18.6 


8,413 


1991 


452 


89 


19.7 


9,115 


1992 


347 


47 


13.5 


9,672 



6 For a discussion of some of the problems of interpretation under the Civil Rights Act of 1991, see Alfred 
W. Blumrosen, Society in Transition IV: Affirmation of Affirmative Action Under the Civil Rights Act of 1991, 45 
Rutgers L. Rev. 903-919 (1993); Reginald C. Govan, Honorable Compromises and the Content of the Civil Rights 
Act of 1991, 46 Rutgers L. Rev. 1 (1993); Peter M. Libold, Stephen A. Sola and Reginald E. Jones, The Civil Rights 
Act of 1991: Race to the Finish — Civil Rights, Quotas and Disparate Impact, 45 Rutgers L. Rev. 1043 (1993); 
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Cornelius J. Peck, Power and Policies: The Civil Rights Act of 1991, 2 Widener J. Pub. L. 1 (1992). 

10 The Supreme Court may attempt to continue the process of narrow interpretation. See the strange case 
of St. Mary’s Honor Center v. Hicks, 1 13 S. Ct. 2742 (1993) in which the Supreme Court, as well as the Court of 
Appeals, became so engrossed in the intricacies of the proof process in employment discrimination cases — which 
they proceeded to unnecessarily complicate — that they did not overturn the clearly erroneous view of the District 
Court that an employer was not responsible for a “personal vendetta” carried out by a supervisor against a black 
worker. Employing a supervisor who carries out “personal vendettas” against blacks would seem to be the most 
brutally obvious form of discrimination. 

11 This view was applied to EEOC guidelines in Griggs v. Duke Power Co., 401 U.S. 424 (1971), and other 
cases. See Alfred W. Blumrosen, The Binding Effect of Affirmative Action Guidelines, 1 Labor Lawyer 261 (1985). 

12 The original Title VII, Sec. 713 (a) provides that the agency may make procedural rules. This has been 
interpreted by negative implication to preclude substantive rulemaking, except with respect to grants of 
immunity under Sec. 713 (b), Alfred W. Blumrosen, The Binding Effect of Affirmative Action Guidelines, 1 Labor 
Lawyer 261 (1985). 

13 See MODERN LAW, note 2 supra at pp. 242-245, 258-262) 

14 This situation led Congress in 1935 to set up the National Labor Relations Board to implement the newly 
recognized rights of workers to organize and bargain collectively. Modern Law, 37-38 

15 NLRB v. J. Weingarten, Inc., 420 U.S. 251 (1975). 

16 Modern Law, note 2, supra, pp.172-174 

17 See note 10, supra. 

18 For the varying definitions of “reasonable cause” adopted by the Commission, see Modern Law. 

19 Modern Law, supra note 2, pp. 163-165, 271. 

20 See Appendix II to testimony of author before the Subcommittee on Select Education and Civil Rights of 
the House Committee on Education and Labor, July 26, 1994. 

21 Modern Law, note 2 supra, 147-149. 

22 See note 12 supra. 

23 See Alfred W. Blumrosen, Society in Transition I: A Broader Congressional Agenda for Equal 
Employment — The Peace Dividend, Leap Frogging and Other Matters, 8 Yale Law and Policy Review 257 (1990). 

24 See in general, Robert Reich, The Work Of Nations (1991). 

26 The New York Times, Sept. 14, 1993, p. 1. 

26 Increase in number of black and Hispanic workers employed in 1992 over that number which would have 

EXISTED UNDER THE OCCUPATIONAL DISTRIBUTION IN 1960 



Affirmative action apparently continued through the Reagan-Bush period of intense opposition to affirmative 
action and broad interpretation of the statute. The net increase in jobs between 1983 and 1992 was 16,764,000. 
The net increase in jobs held by black and hispanic workers during that period was 5,976,000. This amounts to 
35% of the net increase in jobs during that period. At the same time, minority unemployment rates remain double 



Executives and Managers: 
Professional and Technical 
Sales 

Administrative Support 
Precision Production, Craft 
Operators, fabricators 
Laborers 
Service 



845.000 

875.000 

1.015.000 

1.655.000 

1 . 100.000 

890.000 
-520,000 
-435,000 
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those of whites, and the social disaster of the cities enfolds a far higher proportion of minorities than of whites. 
Title VII has little relevance to those who do not have the basic qualifications for employment. 

[The methodology used to arrive at these figures is described in Modern Law, note 2, supra at 290-294. 
Numbers have been rounded down. The problems in using this method are described in the note on p.292. The 
question of attribution of these results to the Civil Rights Laws is discussed at p. 306-15. The methodology 
described in Modern Law was applied to employment figures for the year 1992, as set forth in Bureau of the 
Census, Statistical Abstract of the United States, 1993, Table No. 644, pp. 405-407.] 



Percentage of jobs held by women, and increase in numbers of women in higher level jobs, 1972 — 1992 





% 1972 


%1992 


increase# 


Executives and Managers 


19.7 


41.5 


3,218,000 


Professional 


44 


52.6 


1,409,000 


Technical 


38.4 


49 


450,000 


Sales 


40.5 


47.9 


1,029,000 


Administrative Support 


75 


79.3 


801,000 


Precision Production, Craft 


4.76 


8.6 


504,000 


Operators, fabricators, Laborers 


24 


25 


170,000 


Service 


55.5 


60 


685,000 



The enhanced role of women in the workforce is captured in Census Bureau data which permits comparison of 
the percentage of jobs in different job categories held by women in 1972 and in 1992. That was the first year in 
which the issue of gender discrimination was finally taken seriously by the nation. 

[Statistics for 1972 from Modern Law, note 2, supra, Table 18.6 at p. 298. Statistics for 1992 from Bureau of the 
Census, Statistical Abstract of the United States, 1993, pp.405-07.] 
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Chapter IX 

The Clinton Administration and 
Civil Rights Enforcement in Elementary 
and Secondary Education 

by Patricia A. Brannan' 



The election of Bill Clinton in 1992 was generally 
heralded as an opportunity for civil rights 
enforcement to recapture a priority on the national 
agenda. Backed by powerful votes of confidence from 
minority communities, although trying to distinguish 
himself from the classical liberal Democrat mold, 
President Clinton has demonstrated by his 
appointments some willingness to light a fire under 
the federal apparatus for civil rights enforcement 
that went largely unused during the Reagan and 
Bush Administrations. 

The commitment that Deval Patrick, the head of 
the Justice Department’s Civil Rights Division, 
expressed at his swearing in, that restoration of civil 
rights is part of a “great moral imperative,” 2 
dispelled some of the pessimism of the civil rights 
community over the aborted nomination of Lani 
Guinier. Presidents Clinton’s abandonment of 
Guinier, a proponent of somewhat novel notions of 
the results that can be achieved under the Voting 
Rights Act, caused concern that the fear of 
congressional resistance to a controversial nominee 
would result in a weak civil rights advocate. That 
fear seems not to be realized in Patrick. Similarly, 
Secretaiy of Education Richard Riley, while not 
particularly identified with zeal on civil rights issues, 
proved himself during commemorations of the 
fortieth anniversary of the decision in Brown v. 
Board of Education 3 to be an eloquent spokesman 
for the historical and present significance of that 
decision. In particular, Riley stressed the positive 
social and educational results that have been 
achieved through desegregation, which was a theme 
not often sounded during the commemorations of 



the Brown anniversary. 

As described below, if the Administration’s 
record to date in civil rights enforcement in 
elementary and secondary education is any guide, 
the spirit and intentions of the Clinton era are 
markedly different from those of the last two 
Administrations. This Administration has yet to face 
many of the tests of seeing through its intentions. It 
is only in the follow-through that real progress can be 
measured. 

A. Department of Justice 

Litigation Positions in Cases 
Affecting Education 

One of the challenges that faces a new 
administration with a significantly different civil 
rights enforcement agenda than its predecessor is 
determining whether and how to change positions in 
ongoing litigation. The Clinton Civil Rights Division 
has taken a bold stance in one case affecting 
elementary and secondary education, that signals a 
strong willingness to change course. 4 

In a case with significant ramifications for 
voluntary affirmative action plans, United States u 
Board of Education of the Township ofPiscatawayf 
a district court in New Jersey held that a school 
district’s voluntary affirmative action effort violated 
Title VII of the Civil Rights Act of 1964, 42 U.S.C. 

§ 2000e, by discriminating against Sharon Taxman, a 
white school teacher, on the basis of race. The 
Justice Department originally brought suit against 
the Board of Education for the Township of 
Piscataway (the “Board”) and Taxman intervened. 

After the district court’s decision, the Justice 
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Department reevaluated its position and sought leave 
to file a brief defending the Board’s affirmative 
action policy. 

The Board developed an affirmative action plan 
in 1975 pursuant to a State of New Jersey Board of 
Education regulation requiring each district to adopt 
two resolutions regarding equal opportunity in 
education. 6 One of the resolutions provided 
guidelines for equal educational practices and the 
other required an equal employment policy. The 
Board’s affirmative action plan provided the 
following guidelines for employment decisions: “[i]n 
all cases, the most qualified candidate will be 
recommended for appointment. However, when 
candidates appear to be of equal qualification, 
candidates meeting the criteria of the affirmative 
action program will be recommended.” 7 In 1983, the 
Board amended its affirmative action policy to 
include all aspects of employment and layoffs. 8 In 
1985, the Board added as an addendum to the 
affirmative action policy statistics on the racial 
demographics of the school district’s workforce. 

These statistics showed that the number of blacks 
within the Educational Professional category in the 
district was higher than the number of blacks 
available in the county workforce. 9 Therefore, the 
Board based its affirmative action policy on the need 
to ensure faculty diversity rather than remedying 
past discrimination. 10 

In 1989, the Superintendent recommended that 
the Board reduce the number of teaching staff in the 
Business Education Department. Taxman, the white 
teacher and Williams, a black teacher, were tied in 
seniority. In order to maintain faculty diversity within 
the Business Education Department, the Board 
decided to use the 1983 affirmative action policy to 
break the tie, thereby retaining Williams and 
terminating Taxman. 11 

In granting the motion of Taxman and the United 
States for summary judgment, the district court held 
that the only lawful objective of a voluntary 
affirmative action plan under Title VII is remedying 
past discrimination. 12 The district court went further 
and held that even if there had been a lawful 
objective, the plan would still fail because it 
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unnecessarily trammeled Taxman’s rights. 13 The 
district court awarded Taxman, among other things, 
back pay in the amount of $123,240.57 and $10,000 
for emotional pain, suffering, and humiliation. 

On appeal to the Third Circuit, the Justice 
Department filed a brief in support of the Board’s 
affirmative action plan. The Justice Department 
argues that the district court’s ruling was too narrow 
an interpretation of Supreme Court affirmative 
action precedents. The Department maintains that 
United Steelworkers v. Weber, 14 and Johnson v. 
Transportation Authority' 6 do not limit the possible 
lawful justifications for voluntary affirmative action 
plans under Title VII. Citing Johnson’s reliance on 
Justice Powell’s opinion in Bakke, the government 
goes on to argue that there is “strong support for 
diversity as a justification for employing race- 
conscious criteria,” particularly in the context of 
education. The government also takes issue with the 
district court’s interpretation of Wygant because in 
Wygant the rationale for race-conscious layoffs was 
to remedy societal discrimination by providing role 
models, not to promote faculty diversity for 
educational reasons. The Justice Department’s brief 
notes that integrated faculties have long been a 
requirement in desegregation cases. 

The government’s brief also challenges the 
district court’s holding that the Board’s affirmative 
action plan unnecessarily trammeled Taxman’s rights 
because it resulted in her termination and was not 
temporary in nature. The government argues that the 
Board’s plan is almost identical to the plan upheld in 
Johnson because both use race as “plus factors,” as 
approved by Bakke. The Justice Department 
maintains that because the “majority of Justices in 
Wygant acknowledge that race-conscious measures 
may be appropriate in the context of layoffs,” the 
district court’s ruling that the inclusion of layoffs in 
the Board’s affirmative action plan unnecessarily 
trammeled the rights of the white teacher is flawed. 
The government further argues the “Board’s actions 
may properly be deemed temporary because they had 
only a temporary effect on Taxman’s employment 
with the Board,” because she has been rehired. 

These facts, in addition to the alternatives 
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considered by the Board to break the seniority tie, do 
not result in the trammeling of Taxman’s rights, 
according to the Justice Department. The 
government urges the Third Circuit to reverse the 
district court’s decision because, if it stands, it will 
operate as a disincentive for employers to develop 
plans to ensure diversity in the workforce and would 
undermine the objectives of Title VII. 

The about-face in the Piscataway case is 
becoming a lightning rod on the positions of the 
Department of Justice in civil rights cases. Sen. Orrin 
G. Hatch, the likely next Chairman of the Senate 
Judiciary Committee at this writing, has cited the 
change of position in Piscataway as an example of 
vigorous civil rights enforcement that he would like 
changed. 16 

B. The Legality of Scholarships 

Targeted to African Americans 

or Other Minority Groups. 

The issue of the legality of minority-targeted 
scholarships affects higher education much more 
prominently than elementary secondary education, 
particularly more than public elementary and 
secondary education. The subject of minority 
scholarships has been treated by Reginald Wilson in 
his paper in this report titled “Minority Access to 
Higher Education.” This Administration’s shift on this 
issue is noteworthy here, however, as part of the 
pattern of change. The position of the Bush 
Administration’s Department of Education that of 
scholarships restricted by race, including those 
targeted to minorities to promote campus diversity, 
were likely illegal was a powerful symbol of the effort 
to restructure the civil rights debate. That 
Administration assumed that the playing field was 
level unless specific acts of discrimination against 
individuals were shown. The Clinton Administration 
has showed renewed interest in the broader issue of 
rectifying historic wrongs with social policy sensitive 
to advancing groups who have been disadvantaged 
historically. 



C. New OCR Guidelines for 

Government Review of Racial 
Incidents, Racial Harassment, and 
Hostile Racial Environment at 
Education Institutions 

On March 10, 1994, the Department of Education 
Office for Civil Rights (OCR) issued a Notice of 
Investigative Guidance for Racial Incidents and 
Harassment. 17 The Guidance states enforcement 
policy under Title VI of the Civil Rights Act of 1964 
and does not have the force of law. It describes how 
OCR offices will analyze and investigate complaints 
of racial incidents involving, and racial harassment 
against, students at federally funded education 
institutions, including public elementary and 
secondary schools. The Guidance raises potential 
responsibility of public school officials for racist 
activity by students (i.e., harassment based on race, 
color, or national origin) and articulates a “hostile 
environment” basis for a Title VI charge. 

Under the Guidance, OCR will apply a “standard 
different [i.e., disparate] treatment analysis” to 
allegations of racial incidents or harassment by 
representatives of an education institution. The first 
inquiry will be whether an agent or employee, acting 
within the scope of official capacity, treated a 
student differently on the basis of race, color, or 
national origin, in the context of an educational 
program or activity. If the agent or employee did so, 
OCR will examine whether he or she had a 
legitimate, nondiscriminatory reason, and whether 
the differential treatment resulted in interference 
with the student’s ability to participate in or benefit 
from services, activities, or privileges provided by the 
school. If OCR finds that there was both differential 
treatment and interference with a student’s 
education, OCR may find that a school system 
violated Title VI, even if there was a legitimate, 
nondiscriminatory, nonpretextual basis for the 
differential treatment. 

In addition to institutional liability for acts of 
agents or employees, under the Guidance OCR can 
find a school system liable for discriminatory acts of 
others, notably students. The Guidance asserts Title 
VI liability for creation by a student or students of a 
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racially hostile environment. According to the 
Guidance, a public school system has violated Title VI 
under the hostile environment theory if it has 
“effectively caused, encouraged, accepted, tolerated, 
or failed to correct a racially hostile environment and 
it has actual or constructive notice of racially 
harassing behavior.” 18 An alleged harasser need not 
be an agent or employee for a school system to be 
liable under hostile environment analysis. OCR will 
consider the nature and scope of the evidence to 
determine whether public school officials are 
responsible for creation of the hostile environment, 
specifically: (1) whether the harassing conduct is 
sufficiently severe, pervasive, or persistent to 
interfere with an individual’s ability to participate in 
or benefit from services, activities, or privileges 
provided by the public school; (2) whether the school 
system had actual or constructive notice of the 
hostile environment; and (3) whether the institution 
responded adequately to address the harm. 

The severity of the racial harassment will be 
judged in the context of the educational setting and 
in light of the characteristics of the complainant. The 
standard is whether the harassment would have 
adversely affected a reasonable person of the same 
age and race. The nature and location of the 
incidents and the size of the institution will be taken 
into account. Thus, fewer or less severe incidents 
may be deemed to create a hostile environment in a 
small institution, such as a public elementary school. 
An incident on school grounds may have different 
consequences than one that occurred off campus. 

When considering whether a hostile 
environment exists at a public school, OCR will 
investigate racial incidents that have occurred there, 
whether or not they are identified in the complaint to 
OCR. Moreover, the racial acts a complaint identifies 
need not have been targeted at the complainant. 
Similarly, the racial conduct complained of need not 
be based on the victim’s or complainant’s race, 
provided that the conduct was racially motivated. 
Finally, in order to justify OCR sanctions, 
victims of harassment need not demonstrate that 
they have suffered “tangible ii\jury or detriment” as a 
result of racial incidents. 



To be liable for a racially hostile environment 
under the Guidance, an education institution must 
have actual or constructive notice of the racial 
conduct. A school system can receive actual notice in 
various ways, such as: the filing of a grievance; a 
complaint to a faculty member, administrator, or 
campus security officer; or the witnessing of 
harassment by an agent or employee of the 
institution. The school system also may receive 
indirect notice, as from the media or a community 
member. 

If the school system was not on actual notice, 
constructive notice will suffice. Constructive notice 
occurs when “upon reasonable diligent inquiry in the 
exercise of reasonable care” the system should have 
known about a student’s discriminatory conduct. If 
school officials should have known to make an 
inquiry, and could have discovered the conduct had 
they made a proper inquiry, they may be found liable 
for creating a hostile environment. A school system 
may be charged with constructive notice even if it 
had only partial knowledge. Thus, under the 
Guidance, public schools that have reason to believe 
that untoward activities occurred must make a 
reasonable inquiry to determine the nature and 
extent of the incident or incidents that were the 
subject of a complaint. 

In addition, constructive notice will be imputed 
to a public school system if the harassment was 
sufficiently pervasive, persistent or severe to 
constitute notice, or the alleged harasser is an agent 
or employee of the system, or the institution has 
inadequate anti-discrimination policies and 
practices, or lacks an accessible procedure by which 
victims can make complaints known. The harassment 
need not have been overtly racial; if the school 
system should have known the harassment was 
racial, it will be deemed to be on notice of the racial 
nature of the conduct. 

OCR also will evaluate a public school system’s 
response to racial conduct. Action taken by the 
system will be judged for reasonableness, timeliness, 
and effectiveness. OCR will evaluate the system’s 
policies and procedures as well as its adherence to 
them. 




115 



125 






Chapter IX 



Part Two: Education 



The OCR Guidance “leverages” OCR’s impact on 
racial harassment issue by giving school systems 
substantial incentives to organize a system whereby 
information or complaints about such activity are 
brought to the attention of and acted on by school 
officials. It remains to be seen whether the Guidance 
is effective in enforcement practice, in particular 
how it squares with the First Amendment concerns 
that complicate the regulation of this area. A 
footnote to the Guidance asserts that it is directed at 
conduct that constitutes race discrimination under 
Title VI and not the content of speech. It ends with 
the following ambiguous directive, however: 

In cases in which verbal statements or other 
forms of expression are involved, consideration 
will be given to any implications of the First 
Amendment to the United States Constitution. In 
such cases, regional staff will consult with 
headquarters. 

D. The Scope of the Challenge on 

School Desegregation 

The mqjor elementary and secondary education 
issue affected by federal civil rights enforcement 
action still is school desegregation. The Department 
of Justice has hundreds of open school desegregation 
cases on its docket in which the United States, as a 
plaintiff or plaintiff-intervenor, will have some role in 
determining when and whether each case will end. 
Many of these cases have been largely inactive, and 
without strategic direction by the Department for 
more than 12 years. The Department must face the 
issue of whether they need to be reactivated, 
broadened, or redirected to some goal. 

The OCR similarly has dozens of open cases in 
which it faces such issues. To compound the problem, 
at the start of the Clinton Administration, complaints 
at OCR were severely backlogged, with dozens of 
complaints pending for more than one year. The first 
task for Administration officials has simply been to 
figure out what is pending, and to put out the fires in 
the most urgent cases. 

With President Clinton’s 1992 term half over, and 
faced with deep uncertainty over whether a 
Democratic electoral victory in 1996 is possible, civil 



rights officials with school desegregation case 
responsibility face a limited window within which to 
cany out priority tasks. One issue the United States 
Supreme Court and other federal courts throughout 
the country has urged on them is when federal court 
jurisdiction in pending court cases should be ended. 
In two recent terms, the Supreme Court has 
addressed issues relating to the achievement of 
“unitary status” in these cases. In 1991, in Board of 
Education of Oklahoma City v. Dowell, 1 * the Court 
held that a declaration by a federal court that a 
school district is unitary, after a motion, hearing, and 
specific findings by the court, ends federal court 
jurisdiction. Changes to a desegregation plan, by, for 
example, returning students to neighborhood schools 
who had been transported to desegregated settings, 
are not actionable unless plaintiffs can show a fresh 
constitutional violation, with the challenging 
obligation of showing intent on the part of the school 
district. In Freeman v. Pitts, 2 * the Supreme Court 
held in the following term that a school district may 
be declared partially unitary, that is, unitary in some 
aspect of its operations while the court retains 
jurisdiction in other areas. The opinions in both 
Dowell and Freeman were cloaked in extensive 
discussion of the importance of returning school 
districts to local control. 21 

These cases are a strong signal of the need for 
the Department of Justice to organize a set of 
criteria, even if only on an internal basis, to use as 
school districts seeking unitary status approach it. 22 
While the facts of every case are different, and the 
scope and type of school desegregation remedies 
throughout America vary widely, it will be important 
for the Department to resolve on a principled basis 
the many requests it will continue to get for a 
consent decree or favorable response to a motion for 
unitary status. Its efforts to require additional 
remedial action, or additional time for current 
remedial action to work, in some cases will be 
enhanced if it has shown that it is willing to let go of 
cases where there is no substantial additional effort 
that can be expected to further remove the vestiges 
of segregation, and the defendants have acted in 
sufficient good faith to entrust them with the 
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operation of the district in the future. 

The Justice Department and Department of 
Education also face the difficult task of determining 
whether and where to bring new litigation, or to 
undertake new initiatives in existing school 
desegregation litigation. This is complicated by the 
fact the tide is running in the opposite direction. As 
more and more courts express their weariness with 
current school litigation, and increasing numbers of 
districts seek unitary status, the Department of 
Justice will be in much stronger position to pursue 
initiatives if it brings them before the point of a 
unitary status motion. After over a decade asleep at 
the switch, the equities in favor of the United States 
are not very positive if it seeks new initiatives in a 
case only when the school district approaches the 
court to demonstrate that it has satisfied the court’s 
requirements and removed the vestiges of 
segregation to the extent practicable. The 
Department should act quickly to identify a key 
group of cases in which it will assess the 
effectiveness of relief and the trend of desegregation 
activity in the defendant district and determine 
whether new initiatives are needed. Identifying such 
a group of cases will require considerable discretion. 
One approach would be for the Department to 
analyze where the United States has had 
considerable complaints in the area of housing 
discrimination, or where open issues in the area of 
voting rights are pending. If a school district 
requiring preclearance under the Voting Rights Act 
has not had a plan precleared since the 1990 census, 
for example, that district’s school case should be 
examined carefully. 

In addition, the United States Supreme Court 
will consider a case this term that has powerful 
implications for unitary status policy. While the 
United States is not a party to Missouri v. Jenkins , a 
it raises an issue of considerable importance: 
whether the success of the programs designed to 
remedy the educational vestiges of segregation will 
be measured by student outcomes, or by the level of 
resources put into the remedy. The State of Missouri 
argues in Jenkins, the Kansas City school 
desegregation case, that the Milliken IP* programs 



there should be declared unitary because the State 
has contributed resources that have brought the 
programs up to the level of the surrounding suburbs. 
The State asks the Supreme Court to reject the 
proposition that student outcomes, such as those 
measured by standardized tests, can be a relevant 
consideration in deciding whether Milliken II 
programs have been successful. The State’s brief on 
the merits features a sweeping attack on the 
proposition that there are educational vestiges of 
segregation that still can be articulated and 
remedied at this distance from Brown. Jenkins is 
the only school desegregation case on the Court’s 
docket so far this term. Oral argument is expected in 
January of 1995. Since the Department of Education 
does seek outcome data in school desegregation 
situations, 26 and it has become almost axiomatic 
among educators that the success of educational 
programs should be measured by results, Jenkins 
appears to have significance for how the United 
States will assess whether a school district is unitary, 
regardless of whether the United States chooses to 
participate in the case in the Supreme Court. 

E. Summary of Various Civil Rights 
Actions Affecting Elementary and 
Secondary Education by OCR and 
the Justice Department 

The following is a summary of various 
enforcement actions and litigation positions taken by 
OCR and the Justice Department since January 1, 
1993: 

• Sexual Harassment in Elementary School-. In 
April 1993, OCR found that a Minnesota 
elementary school violated a first-grade girl’s 
rights under Title IX by failing to prevent young 
boys from sexually harassing her in school. This is 
a powerful indicator that school districts will be 
looked to as responsible for student-on-student 
sexual harassment. 

• Discriminatory Student Grouping: In a July 7, 
1993 letter to the superintendent of schools in 
Richmond, Virginia, OCR found that the school 
district had violated Title VI by grouping white 
students together in predominantly white classes 
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at two majority-black elementary schools. 
Protecting the Rights of Lintel English Proficient 
Students-. 

1) In November 1993, citing a “17-year record of 
failure” at serving Limited English Proficiency 
students, OCR threatened to withhold federal 
funding from the Oakland (State) Unified School 
District if it did not improve educational services 
for LEP students. OCR’s letter followed an 
investigation into whether the district’s LEP 
programs complied with Title VI. 

2) In March 1994, OCR initiated an investigation 
into whether an Oklahoma school district and two 
Texas school districts were educating LEP 
students in accordance with Title VI and other 
federal laws. OCR selected the three districts for 
review after an annual survey showed 
discrepancies between the numbers of LEP 
students attending schools within those districts 
and the number of students actually being served 
in LEP programs. 

Disabled Students’ Rights to Educational 
Services: 

1) The Department of Education, Office of Special 
Education Programs, stated in a September 1993 
policy letter that disabled students expelled from 
school for carrying guns nevertheless are entitled 
to receive educational services at an alternative 
site under the IDEA. 

2) After an intensive review of the Chicago Public 
School District’s special education programs, OCR 
entered into agreements in 1994 with the district 
to compel future compliance with the IDEA, 
including a promise by the district to educate 
special education students in the least restrictive 
environment. 

3) In August 1994, OCR ordered the Maryland 
State Department of Education to develop a plan 
to bring the 12 privately managed Baltimore City 
Public Schools into compliance with federal 
special education laws. The schools at issue in the 
Baltimore public school system are managed and 
operated under contract by Education 
Alternatives Inc., a Minneapolis-based private 
education management company. 



• OCR Review of Graduation Exams: In March 
1994, OCR undertook an investigation into 
whether the Ohio high school proficiency 
examination, passage of which is a prerequisite to 
graduation from high school in Ohio, 
discriminates against minority students. OCR has 
focused its investigation into whether the 
proficiency examination is valid for the purposes 
for which it is used and whether schools 
adequately prepared minority students to take the 
exam. This investigation raises interesting issues, 
still unresolved, about reconciling the movement 
toward state standards with fairness toward all 
students. 

• Enforcing the ADA: 

1) In a similar agreement, Justice settled a claim 
of possible bias against disabled persons in the 
administration of the Scholastic Aptitude Test 
(SAT). Under the agreement, the Educational 
Testing Service, which administers the SAT, will 
offer the test to disabled students twice a year, as 
opposed to its prior practice of offering the test to 
disabled persons only once a year. This is similar 
to an agreement reached in May 1994 with 
BAR/BRI, the nation’s largest provider of bar 
review courses, requiring BAR/BRI to provide sign 
language interpreters and Braille copies of its 
written materials. 

2) In a September 1994 policy letter, OCR stated 
that the ADA may require school districts to 
provide special services and accommodations to 
students with temporary disabilities, such as 
broken bones, where the temporary disability 
significantly impairs a major life activity. 

• Dismissal of Principal Accused of Making Racist 
Comments : On May 17, 1994, the Justice 
Department filed a lawsuit alleging that the 
Randolph County School District in Alabama 
violated minority students’ rights by not 
responding appropriately to allegedly racist 
comments made by a high school principal. 

Justice also accused the district of engaging in 
discriminatory hiring and disciplinary practices. 
The school district gained national notoriety when 
one of the high school principals was accused by 
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students of threatening to cancel the school prom 
if any interracial couples planned to attend. 

• Bible Club ’s Right to Hold, Meeting in School : In a 
May 1994 brief filed with the U.S. Court of Appeals 
for the Ninth Circuit in Ceniceros v. San Diego 
Unified School District, the Justice Department 
argued that a student-organized and run bible 
club should be allowed under the Equal Access 
Act to hold meetings in the school during 
lunchtime. The school district had taken the 
position that the Equal Access Act only applies to 



before and after school uses of school property, 
and did not compel equal access to school 
facilities by student groups during the lunch hour. 



Conclusion 

Only time, and principled and concerted action, 
will tell whether the well-stated intentions and 
aspirations of this Administration in civil rights 
enforcement are realized in elementary and 
secondary education. 
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Chapter X 

Minority Access 
to Higher Education 

by Reginald Wilson 



I. Introduction 

Halfway through the Clinton Administration, the 
President’s record on minority access to higher 
education can be described as decidedly mixed. 

There were some advances to be sure, but several 
retrogressions as well. Robert Atwell, president of the 
American Council on Education (ACE), puts it even 
more starkly: “During 12 years of Reagan and Bush, 
we got no money and no regulation. Now we are 
getting even less money and are being subjected to 
mind-numbing and senseless regulation. We are not a 
priority for this administration, for reasons both 
understandable and short-sighted.” 1 The 
understandable reasons are apparently Clinton’s 
campaign promises to give priority to lowering the 
deficit and bringing the recession under control. The 
short-sighted reasons are somewhat more complex. 

The policies that are now emerging from the 
Administration are beginning to paint a complex 
picture of the views the President has about the way 
higher education will be structured in the near 
future. However, those policies have been frustrated 
in implementation due to delays in the appointment 
of key staff to critical positions in the Department of 
Education, and due to further delays caused by crises 
elsewhere in the nation and the world. But there 
have been crises in higher education as well, ranging 
from increased racial tensions on campus, 
skyrocketing tuitions, the breakdown of the 
accreditation process, to the implications of the 
forthcoming Fordice v. Ayers decision by the district 
court. All of these crises have consequences for 
minority access to higher education specifically, and 



for civil rights gains or losses in general. 

This article will concentrate on the following 
topics: Reauthorization of the higher education 
funding for fiscal 1995, the National Service Program, 
race-based scholarships, racial harassment policies, 
the minority advisory commissions, and the 
implications these issues have for minorities in 
higher education. 

II. Statistical Trends 

A. High School Completion Rates 

As reported by the American Council on 
Education, “In 1992, Hispanics experienced their 
largest single-year increase in high school completion 
rates in 20 years.” 2 This left Hispanics still lagging 
considerably behind whites and blacks, but 
measurably improved at 57.3% versus 52.1% in 1991. 
The white rate showed a slight increase of 83.3%, 
from a drop of 81.7% in 1991 as measured against a 
rate of 82.5% in 1990. Nevertheless, the white rate 
has remained virtually stable for 20 years when it was 
81.7% in 1972. 3 African Americans, on the other hand, 
have shown remarkable improvement in the 20 year 
span, rising from 66.7% in 1972 to 74.6% in 1992 (a 
slight drop from 75.1% in 1991). 4 

The increase in all three groups was primarily 
due to the high school graduation attainment of 
women, but this was markedly so in the case of 
African American and Hispanic women, and stresses 
the continued necessity of special programs targeted 
to minority males. 

It is hoped that the Clinton Administration will 
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extend annual high school data collection to Asians 
and American Indians, but there is little likelihood of 
this happening, given the constraints on funding. 
However, the general impression is that Asians 
graduate at a somewhat higher rate than whites and 
American Indians fall below the rate of other 
minorities. 

B. College Participation Rates 

“Despite some progress both this year and over 
the past four years, Hispanics and African Americans 
still are less likely than whites to participate in 
postsecondaiy study.” 6 However, all groups (except 
Asians) declined in college participation during the 
early Reagan years, then recovered during the late 
Eighties with, again, women showing the greatest 
growth in all ethnic groups. The participation rate for 
18-to-24-year old high school graduates in 1992 was: 
whites, 42.2%; blacks, 33.8%; and Hispanics 37.1%. 6 As 
indicated, Hispanics do relatively well in college 
participation once they graduate from high school; 
their biggest problem is the tremendous dropout rate 
from secondary school. African Americans, on the 
other hand, while making strides in high school 
completion rates, have the lowest college 
participation rate. 

Nevertheless, by 1992, all groups had attained 
record enrollments in higher education, reflecting 
the fact that all groups had gotten the message that 
higher education was the key to greater employment 
opportunities. However, the rising cost of tuition — 
which was twice the rate of inflation — was 
becoming such an onerous burden on lower class 
minorities, that it was becoming increasingly difficult 
for them to stay in college once they got there. 7 The 
six year graduation rate was: Asian 64%; white, 66%; 
African American, 32%; and Hispanic, 41%. This low 
graduation factor is corroborated by modest 
increases or stagnation in degrees attained despite 
the record enrollment increases, and points to the 
necessity of stressing greater increases in grants, as 
opposed to loans, in order to retain minorities in 
college. 



C. Degrees Conferred 

While African American undergraduate 
enrollment increased 24.6% between 1982 and 1992, 
associate degrees awarded increased only 6.6% 
overall, and African American men actually declined 
in the number of associate degrees awarded, by 4%. 
Hispanics increased 87.3% in community college 
enrollment but increased only 36.3% in associate 
degree attainment. 

Asians, on the other hand, increased 82% in 
enrollment and increased their associate degrees 
awarded by nearly 60%. 8 

At the bachelor’s level, black enrollment grew by 
nearly 30% between 1982 and 1992, but degree 
awards advanced by a mere 7.7% and, again, African 
American men lost ground by a nearly 1% decline in 
degrees awarded. Hispanics did much better at the 
bachelor’s level, increasing 79% in enrollment and 
gaining nearly 68% in degrees awarded. But a 
cautionary note to remember: most Hispanics (57%) 
are in community colleges. Asians at the four year 
level again did well, with an 112% increase in 
enrollment and a 121% increase in degree 
attainment. But this again points to the necessity of 
obtaining disaggregated within-group data. While the 
majority (Chinese, Japanese, and Filipino) groups 
are doing well, the Laotian, Cambodian, and 
Vietnamese groups are doing poorly at the secondary 
level and are also underrepresented at the higher 
education level. 9 

American Indians, though underrepresented at 
the four year level, stabilized with a 41% increase in 
enrollment between 1982 and 1991, and a 38% 
increase in bachelor degrees attained. 

Whites, meanwhile, gained 11% in community 
college enrollment and were awarded 11% of the 
degrees. At the four year level, they gained 7% in 
enrollment and 12% in bachelor degrees awarded. 

The foregoing description on low degree 
attainment is equally true for the historically black 
colleges and universities (HBCUs) as much as for the 
predominantly white institutions, where data shows 
that, despite enrollment increases between 1981 and 
1991, degree awards to African Americans by the 
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HBCUs have declined at every level: associate, 
bachelor’s, and master’s — except the doctoral — 
during that same period. 10 

At the graduate and professional school levels, 
the picture is depressingly similar. Minorities, while 
underrepresented even more as master’s and 
doctoral students, have made only modest increases 
in degree attainment. They represent only 11%, 
collectively, of the degrees awarded at the master’s 
level, 7% of the doctoral degrees and 14% of the first 
professional degrees, while constituting more than 
25% of the American population. 11 Frank Morris, dean 
of graduate studies at Morgan State University, has 
written a provocative paper showing that nonresident 
aliens are awarded almost as many master’s degrees 
as all minority groups combined and more than five 
times as many doctoral degrees as all minority groups 
combined, as a result of getting preference on test 
scores and more favorable treatment in doctoral 
student grants. For example, nonresident aliens 
received 43% of their aid in grants as compared with 
black doctoral students who received only 27% of 
their financial aid in grants. 12 Morris says, “Clearly 
there are two things which really account for the lack 
of doctorates. One is the way the financing works 
that forces African Americans and Hispanics to go 
into debt. The second explanation is the 
departmental practices that limit opportunities for 
minority students.” 13 

Policies should be enacted which reward 
institutions that give preference to domestic 
minorities over nonresident aliens. Institutions 
obviously have a duty to educate non-citizens, but 
their first obligation should be to American citizens: 
(1) whose taxes pay to support American colleges 
and universities, and (2) who contribute, through 
increased education and employment, to the vitality 
of America’s economy. 

The statistics cited here give evidence that much 
still needs to be done to achieve equality of 
educational opportunity for minorities in higher 
education. Not only must progress be made in access, 
but much progress will have to be made in degree 
completion. This means providing much more 
funding of innovative curriculum practices and 
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support programs and expansions of grants, as 
opposed to loans, at the undergraduate and graduate 
levels. 



III. Higher Education Funding 

As we view President Clinton’s record on funding 
for higher education, it is as mixed as his policy 
initiatives in education, containing some advances as 
well as some retrogressions. For example, the 
President recommended increased funding for TRIO 
programs, which certainly benefit minority students, 
by $28 million (which Congress raised to $45 
million). But he simultaneously recommended more 
than $100 million in cuts in Pell grant funding (while 
Congress boosted the maximum grant from $2,300 to 
$2,340). The raise in the maximum grant combined 
with the cut in funding means that students who 
register for college late in August — usually minority 
and low-income students — may face a Pell grant 
shortfall. “It would hurt our policies of open access,” 
says Melanie Jackson, director of federal relations for 
the Association of Community College Trustees. 14 

Other areas where the President’s funding 
policies seemed to improve matters for minority 
students were: an increase in funding both for 
HBCUs and for Hispanic Serving Institutions; an 
increase in funding for the Office of Civil Rights; and 
an increase in Title III (institutional aid) funds, 
which go primarily to heavily minority student 
institutions. 

On the other hand, President Clinton made 
funding cut recommendations that can be construed 
as hurting minorities: no recommendation for 
funding State Student Incentive Grants (although 
Congress partially replaced these funds); no 
recommendation for funding of women and minority 
participation in graduate education; and flat funding 
for Harris graduate fellowships. 16 

The higher education funding policies of the 
Clinton Administration will make advances for 
minorities more difficult despite appointed officials 
being “more able” than their predecessors and more 
“accessible and instinctively sympathetic to our 
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cause.” 16 Despite good personal relations with the 
Clinton Administration, the higher education 
community feels that cuts in need-based student aid 
and eliminating of funding for minority graduate 
education nevertheless restricts its ability to serve 
minorities. The Administration cites last year’s 
budget agreement, which froze discretionary 
domestic spending for five years, as excuses for their 
policies; but this justification does not sit well with 
the higher education community, which sees the 
Administration somehow finding resources to fund 
its national service initiatives and multifold funding 
growth in its School-to-Work programs. 17 

Ironically, while the Clinton Administration has 
put into place a friendlier, more accessible, group of 
educational officials than was true under Presidents 
Reagan and Bush, they preside over a set of funding 
policies that will ultimately restrict minority access 
and retention in higher education. 18 



IV. National Service Program 

The National Service Program was one of the most 
touted new initiatives of the incoming Clinton 
Administration. It would provide hundreds of 
thousands of young people to eagerly do volunteer 
work in social service agencies and with the homeless, 
who would, in return for their generosity, receive 
minimum wages and health benefits, but more 
importantly, grants to attend college for two years or 
pay off debts for college already attended, or some 
other job training. 19 The higher education community 
responded enthusiastically to this proposal, which 
reinforced its long-standing efforts to encourage “their 
students to volunteer their services to local 
communities.” 20 Moreover, the President recognized 
parents’ increasing concern about being able to afford 
to send their children to college and to pay off the 
increasing loan burden they incurred once there. 

However, enthusiasm for the program began to 
wane as several unanswered questions began to be 
raised. First, the program’s modest scope will affect 
relatively few students. Initially taking 20,000 
volunteers, it is projected to grow to 100,000 by 1997 
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at a cost of $3.4 billion. 21 Although the program 
involves more people already than its predecessor, 
the Peace Corps, it only affects a small part of the 14 
million students currently in higher education. 
Therefore, the ability of national service to relieve a 
substantial portion of student debt is very minuscule. 
The reality is that the “overwhelming majority of 
student borrowers will have to repay loans.” 22 More 
than five million students use Stafford Loans to 
finance their education. Less than 2% of them will be 
able to pay back their loans with national service; the 
other 98% will not be affected. 

Second, it is doubtful that enough meaningful 
jobs can be found for these volunteers without 
encroaching on the already limited jobs available to 
work-study students or affecting workers already in 
the labor force. Administration officials are aware of 
these problems and are studying ways to avoid them. 

As exemplary as this program is, it will in no way 
relieve the increasing financial burden on most 
students and particularly most minority students. 

The only way this could have been done was to 
significantly raise the maximum grant award or to 
make the Pell grants an entitlement program. 
However, the President has opted not to do either, 
and has instead retreated from adequate funding of 
the Pell program. 



V. Filling Vacancies 

One of the higher education community’s 
continuing frustrations with the Clinton 
Administration has been the confusion generated by 
the Administration’s withdrawal of some of its 
original nominations to key appointments, resulting 
in an agonizing delay in filling many critical 
positions. 

Many key positions remained unfilled until 
nearly into the halfway point of the Clinton 
Administration, therefore limiting their effectiveness 
in policy determination and direction. This was 
especially true in the Education Department. Percy 
Bates, who ran the Office of Special Education in the 
Carter Administration, commented, “I don’t think it’s 
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due to a lack of [qualified] applicants.” 23 Among 
Clinton’s late appointments to fill key vacancies in 
the Department of Education, were Augusta Souza 
Kappner, president of the Borough of Manhattan 
Community College, to be Assistant Secretary for 
Vocational and Adult Education; and Norma Cantu, 
an attorney with the Mexican American Legal 
Defense and Education Fund, to be Assistant 
Secretary of Education for Civil Rights. 24 

Cantu said, shortly after assuming office, “I have 
about 18 months to do my job.” 25 And she inherits a 
full plate of issues with which to contend in a fairly 
short time: direct student loans, race-based 
scholarships, revised guidance on internal 
procedures for the department, higher education 
desegregation, fairness of standardized tests, and “a 
vacuum of 12 years of [policy] non-enforcement.” 26 

Appointments that were particularly gratifying to 
the minority community were the naming of Alfred 
Ramirez to head the White House Initiative for 
Hispanic Education, and Catherine Le Blanc to 
direct the White House Initiative for Historically 
Black Colleges and Universities. Clinton also 
appointed nominees to the National Advisory Council 
on Indian Education. 27 It remains to be determined if 
these advisory bodies will have any significant impact 
on Administration policies. 

The delay in filling key vacancies has not only 
left Administration officials a short time in which to 
point a clear direction in higher education policy 
formulation but, in their haste to catch up, has 
resulted in the enactment by these officials of some 
questionable regulations and policies that have 
angered and confused their friends in the higher 
education community. 



VI. Policies Causing 
Confusion 

The fact that there is no clear-cut policy 
direction by this Administration regarding minorities 
in general, and higher education specifically, has left 
the leaders of colleges and universities confused and 
frustrated. For example, President Clinton’s support 



of a crime bill that prohibits Pell grants to prisoners, 
takes away recreational equipment from inmates, 
and expands the death penalty, is seen as particularly 
punitive to minorities (who make up an inordinate 
share of the nation’s prisoners), without having any 
appreciable impact on the crime rate. In addition, 
the Office of Civil Rights published procedures for 
initiating an investigation of racial harassment that 
seemed to the higher education community to be so 
vague as to dangerously infringe on First Amendment 
rights. Sheldon Steinbach, General Counsel for the 
American Council on Education, said the policies 
“fail to distinguish between permissible speech and 
discriminatory conduct.” 28 Peggy Elliott, president of 
the University of Akron, said, “Given that we want to 
obey the law and not break it, the new guidance [on 
racial harassment] poses a problem. 29 

Also, the Department of Education, in an 
attempt to implement the requirements of the 
Higher Education Amendments of 1992, has 
“imposed a huge new set of regulations on colleges 
and universities.” 30 By failing to accomplish any one 
of 11 “triggers,” institutions would be subject to a 
massive review of their entire organization by their 
State Postsecondary Review Entity (SPRE). Since the 
SPREs are the existing state higher education 
agencies, the failure to file a student aid audit, for 
example, could trigger a top-to-bottom examination 
of the institution by the state and would give it a 
license to intrude in institutional matters not 
currently required by law. 31 Already, letters have gone 
out to more than 1,000 colleges and universities 
alerting them that they “could experience such a 
review.” 32 

One area covered by the new regulations that 
especially disturbs the higher education community 
deals with the ability of SPREs, in conducting an 
audit of an institution, to raise questions about 
minimum standards for graduation rates and pass 
rates on state licensure examinations. 33 This would 
seem to favor an accountability that minorities have 
long asked of institutions. However, the higher 
education community is quite right to point out that 
this provision gives state agencies intrusive powers 
that the law currently does not grant them, giving 
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agencies a hunting license for all kinds of matters 
they currently have no right to breach institutional 
autonomy to question. But the matter of student 
outcomes is a legitimate one for which to hold 
institutions accountable, particularly with regard to 
minority students whose intention and graduation 
rates are disgraceful. Ways should be found to make 
institutions more accountable for student outcomes. 
While the SPRE process does not seem to be the 
legitimate vehicle for such accountability, the 
Department to Education should not drop this 
important issue, but should instead look elsewhere 
for its resolution. 

Another regulatory recommendation that 
seemed to go contrary to intended policy concerned 
the Equal Employment Opportunity Commission’s 
staff recommendation to discontinue collecting EE06 
data as a cost saving measure. Since the data 
collected annually on the EE06 form is the only 
means of tracking statistically the progress (or 
retrogression) of minorities in college and university 
faculties, the small cost saving would have come at 
incalculable loss to minorities. In this case, 
fortunately, an outcry from the higher education 
associations ensued, and the EEOC voted down the 
staff recommendation, but nothing is to prevent such 
a short-sighted recommendation in the future unless 
staff are clearly apprised of the Administration’s 
policy intentions. 

Another Clinton proposal receiving mixed 
reviews is a plan to prevent minorities and others 
from defaulting on loans by stretching the loan 
payments out over 25 years, making the payments 
smaller in the short run. 34 The current policy requires 
repayment in 10 years. However, some college 
officials have criticized the proposal, saying it would 
hurt minorities rather than help them. For example, 
stretching payments over 25 years could compound 
the interest and result in the payments more than 
doubling the cost of college. 

In sum, there appears to be no clear-cut policy 
direction in civil right matters. Indeed, there is no 
White House appointee designated to advise the 
President on civil rights matters. At this point, many 
education policies affecting minorities are confused 



and contradictory and, as a result, may ultimately do 
more harm than good. 



VII. Race-Based Scholarships 

One policy area where the Clinton 
Administration seemed to act swiftly and surely was 
in the area of race-based scholarships. In the waning 
months of the Bush Administration, Michael 
Williams, the Assistant Secretaiy for Civil Rights, 
startled the higher education community by 
declaring that the proceeds of the 1990 Fiesta Bowl 
could not be designated for minority exclusive 
scholarships. 35 Moreover, he said, all such 
scholarships violated Title VI of the 1964 Civil Rights 
Act. The higher education community, which offered 
several such scholarships at colleges and 
universities, was thrown into a quandry. Lamar 
Alexander, who was appointed Secretaiy of 
Education shortly after Williams’ pronouncement, 
temporarily withdrew the policy and requested 
written comments on the legality of such 
scholarships. Although the overwhelming majority of 
the comments supported such scholarships, the 
Department issued a Policy Guidance that declared 
minority scholarships illegal unless they were 
necessary to overcome past discrimination. No final 
Guidance was issued. 

When President Clinton was elected, one of his . 
first appointees was Richard Riley as Secretary of 
Education. During his confirmation hearing, Riley 
said he would reverse the Bush Administration’s 
minority scholarship policy upon assuming office. 

One of his first actions was doing “an immediate 
about-face on the minority scholarship issue.” 35 
Secretary Riley ordered the General Accounting 
Office to expedite its study of race-based student aid 
(originally commissioned by Bush Secretary Lamar 
Alexander) and sent a letter to college presidents 
that he was “committed to ending the confusion ... on 
the issue of race-based scholarships.” 37 President 
Clinton announced in an address to the 1994 ACE 
Annual Meeting, “We have lifted the cloud on 
minority scholarships.” 38 
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In another development, Hispanic student 
Daniel J. Podberesky filed a lawsuit challenging the 
University of Maryland with violating his civil rights 
under Title VI of the 1964 Civil Rights Act, for 
denying him a scholarship under the Benjamin 
Banneker Scholarship Program, because it was set 
aside for black students in an attempt to remedy past 
discrimination. 39 The district court upheld the 
legality of the Banneker Program and found in favor 
of the university. On appeal, the Fourth Circuit, 
containing a majority of Reagan and Bush 
appointees, remanded the case back to the district 
court to determine “whether present effects of past 
discrimination exist and whether the remedy is a 
narrowly tailored response to such effects.” 40 

Despite providing voluminous statistical proof to 
the district court that the university still suffered the 
present effects of past racial discrimination, the 
Fourth Circuit ruled, “There is no doubt that racial 
tensions still exist in American society, including 
campuses ... However, these tensions and attitudes 
are not sufficient ground for employing a race- 
conscious remedy at the University of Maryland.” 41 
Although the ruling only covers the five states of the 
Fourth Circuit’s jurisdiction, it sets an ominous 
precedent. The university has said it will appeal. 42 In 
the meantime, this decision cannot help but have a 
chilling effect upon the continued effectiveness of 
such programs on campuses throughout the country. 



VIII. Higher Education 
Desegregation 

Desegregation of higher education has had as 
tortured a history as the desegregation of K-12 
education, and has experienced some of the same 
failures and successes. The principal problem has 
been, in both instances, that the focus of the courts 
has been on the appropriate mix of bodies, rather 
than on improving the quality of education wherever 
those bodies found themselves, the original impetus 
propelling the Brown litigation. Reverting to that 
original impetus will require a new direction in 
desegregation thinking, requiring systematic and 
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comprehensive plans from the states. “[Such a] plan 
would explicitly recognize the relationship between 
minority access and minority experiences in K-12 
systems and consequently address kindergarten 
through graduate and professional education.” 43 
Treating education as a seamless web from 
kindergarten through graduate school will 
revolutionize thinking about desegregation for both 
K-12 and higher education. 

Norma Cantu has vowed to emphasize these 
goals and recently stressed that, unlike the Bush 
Administration, she has vowed to keep open the 
higher education desegregation plans of every state 
that does not meet its goals. She will “expand to 
higher education the principles of Brown" and will 
insist that “the equal burden of desegregation will be 
equally shared” between historically black 
institutions and predominantly white institutions. 44 
This would, indeed, be a new direction for 
desegregation, and we look forward eagerly to its 
implementation. 

Following the 1954 Brown decision, higher 
education made little change in its practices of 
segregation until the Adams decision of 1973. The 17 
states that had dual systems of higher education 
were required to file plans in 1980 detailing how they 
would desegregate their student bodies, their 
faculties, their administrations, and their governing 
bodies. Since these plans came under the jurisdiction 
of the Reagan Administration, they were enforced 
with minimal aggressiveness. And when they expired, 
only Delaware and Kentucky (the least populous 
states for African Americans) had met their goals. 
Yet, the Bush Administration favorably closed all 
state plans, claiming that they had made “good faith 
efforts.” It is these plans that Assistant Secretary 
Cantu has vowed to keep open and monitor if the 
states have not met their desegregation goals. 45 

However, the desegregation case that is receiving 
the most attention at the moment is the Mississippi 
case, U.S. v. Fordice, which has been in litigation 
since 1975. The reason Fordice is so important is 
because no higher education desegregation case has 
ever before reached the U.S. Supreme Court. The 
Adams case was decided by the D.C. District Court, 
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and upheld by the D.C. Circuit. Neither side appealed 
to the Supreme Court. 

The Fordice case, first filed in 1975, charged the 
state of Mississippi with operating a dual segregated 
system of higher education. Upon appeal, the 
Supreme Court found in favor of plaintiffs and 
remanded the case back to the district court for a 
decision as to how the dual system should be 
dismantled. The district court requested the Board of 
Trustees of State Institutions of Higher Learning 
(IHL) and the plaintiffs to agree on a plan for 
desegregation. 46 The parties could not agree and 
submitted separate plans to the court. The IHL plan 
recommended closing Mississippi Valley State, an 
HBCU, and merging it with Delta State University, a 
predominantly white institution. The Department of 
Education, which submitted an amicus brief, 
recommended enhancing and adding new programs 
to the HBCUs. Whatever the lower court’s ruling, it is 
sure to be appealed again to the Supreme Court. 47 

This case is extremely important because of 
diverse rulings in similar cases in Louisiana and 
Alabama. If the Fordice case is decided at the 
Supreme Court level, it will provide guidance for the 
other two cases and for higher education 
desegregation throughout the South. Thus, we may 
get some consistent direction, for good or ill, 
regarding the Supreme Court’s philosophy of higher 
education desegregation. 



IX. Conclusions and 
Recommendations 

The Clinton Administration, midway through the 
term, has shown itself to be confused and ambivalent 
in civil rights, as measured particularly with respect 
to increased minority access to higher education. 
Some of the Administration’s policies seem 
ultimately destined to hurt such access, in particular 
its recommendations for cuts in funding grants at 
both the undergraduate and graduate levels. The 
Administration was late in making several key 
appointments in education, and in their haste to 
catch up, the appointees have made several ill- 
considered policy recommendations that have 
angered the higher education community and set 
that community at odds with an Administration 
toward which there were initially some high 
expectations. There have been some positive 
recommendations as well, but these tend to be 
overshadowed by the Administration’s confused and 
ambiguous policy directions. 

With the upcoming midterm elections, it is 
expected that the party in power will lose several 
seats in Congress. Therefore, it is even more 
imperative that the Administration show a strong, 
certain and clear sense of direction in support of civil 
rights, and in support of minorities seeking greater 
access to and success in higher education. 
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Chapter XI 

In Search of A Vision: Gender Equity in 
Education in the Clinton Administration 

by Verna L. Williams, with assistance from Steven C. Hodge 



^There’s nothing lucky about being a girl . . . 

I wish I was a boy ." 1 

A puzzling statement for a fourteen-year-old 
Latina girl. After all, more young women complete 
high school 2 and participate in undergraduate and 
graduate programs than their male counterparts. 3 A 
myriad of protection for women and people of color is 
on the books. Women and people of color are 
Supreme Court Justices, cabinet officers, leaders in 
the corporate world. Seen through the prism of 
legislative milestones over the past thirty years, 
recent achievements of women suggest that we, 
indeed, “have come a long way” and cause some to 
question the need for a continued struggle for gender 
equity in education. However, as this young woman 
knows, numbers and anecdotal successes fail to tell 
the whole story. 

The fact is, thirty years after the passage of the 
Civil Rights Act of 1964, and twenty years after the 
enactment of Title IX of the Education Amendments 
of 1972, gender equity in education remains elusive. 
Despite these historic legislative advances, sexism 
remains a powerful impediment to quality education 
for the vast majority of women and girls — for many, 
this barrier is compounded by race, ethnicity, or 
disability, among other immutable characteristics. As 
a consequence, for too many girls, attending school is 
tantamount to running a gauntlet — trying to avoid 
sexual harassment, striving to gain access to the full 
array of educational opportunities, attempting to 
overcome stereotypes imposed by curriculum. Simply 
put, the barriers to attaining an education are still 
quite numerous and imposing for women and girls, 



despite the fact that the passage of laws such as Title 
IX has enabled many to advance to levels 
unimaginable only twenty years ago. 

As we examine efforts to ensure that educational 
institutions prepare our young people to meet the . 
challenges of the next century, we also must work to 
dismantle these barriers to ensure that these 
institutions fulfill their obligations to provide a 
hospitable environment conducive to learning for all 
students. In this connection, gender equity should be 
a key part of efforts to reform the nation’s schools. 
Although the Clinton Administration successfully has 
integrated measures to promote gender equity in its 
legislative program to reform the nation’s education 
system, it has yet to demonstrate its commitment to 
this goal through the vigorous enforcement of 
existing civil rights laws that is necessary to make 
gender equity a reality in education. This article 
discusses the present status of women and girls in 
education, examines the Clinton Administration’s 
recent school reform legislative initiatives and the 
extent to which they address gender equity issues, 
and explores the enforcement of existing laws under 
the Clinton Administration. 



I. Status of Women and 
Girls in Education 

The assessment of conditions for women and 
girls in education is mixed: although significant 
strides have been made, substantial impediments 
continue to keep true equality of opportunity out of 
reach for many. For example, women have surpassed 
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men to make up 56% of students enrolled in 
undergraduate institutions; 4 however, women remain 
relegated to traditional majors, leading to careers in 
which they continue to earn less than their male 
counterparts. Specifically, an examination of the 
degrees granted by sex in the past year demonstrates 
that men are overrepresented in high-paying fields, 
such as engineering and business management 
(receiving 79% and 53% of the degrees, respectively), 
which lead to top salaries for recent graduates. 6 Thus, 
even for today’s educated women, the persistence of 
sex segregation contributes to entrenchment of the 
wage gap, as women remain in fields that lead to 
lower-payingjobs. 

While some may argue that the issue here is 
women’s preferences, an examination of the forces 
that shape women’s options provides insight into how 
sexism at the elementary and secondary level 
generally limits the horizons of girls and young 
women, which, in turn, limits their opportunities as 
adults. The barriers to women and girls attaining a 
quality education surface well before they select 
their majors in college: sexual harassment, biased 
standardized tests, underrepresentation in math and 
science programs, adolescent pregnancy, and 
inequality in vocational education and athletics 
programs, for example, are pervasive throughout the 
educational system. The intransigence of these 
barriers has a profound impact upon young women, 
limiting their opportunities, diminishing their self- 
esteem, and, in the long run, affecting their ability to 
earn a living. Such impediments inhibit young 
women from reaching their potential and, 
consequently, from making their fullest contributions 
to American society. 

A. Sexual Harassment 

After a rehearsal of a school play, Amy says, 
Bradley came into the area where she was 
changing. He approached her from behind and 
slid one hand languorously up her leg, lifting the 
hem of her slip. Then, he began to slide his other 
hand under her shirt toward her breast. “I didn't 
know what to do, ” she tells me later, “I just stood 



there. I couldn't even say anything. I didn't want 
him to do it, but it’s like I couldn't talk. m 

Sexual harassment is pervasive in schools, 
affecting girls as well as boys. According to a study 
commissioned by the American Association of 
University Women (AAUW) Educational Foundation, 
81% of students surveyed had experienced some form 
of sexual harassment, with girls experiencing 
harassment at a slightly higher rate than boys — 85% 
versus 76%, respectively. 7 Although the gap between 
girls and boys experiencing harassment was rather 
narrow, girls reported that their experiences had a 
stronger emotional impact on them, causing many to 
lose interest in school and diminishing their 
academic performance. 8 Far from being an 
aberration, sexual harassment is a daily event for 
many girls and young women. 0 In addition, 
harassment can be found in every level of education 
— from elementary school to postgraduate 
programs. For example, African American girls 
reported experiencing harassment even before 
reaching grade six. 10 The data demonstrate that 
sexual harassment has become a part of school 
culture, poisoning the atmosphere for children, with 
particularly dire consequences for girls and young 
women. 

The detrimental effects of sexual harassment are 
only compounded by schools’ failure to have policies 
and procedures in place to address this issue 
meaningfully. For example, only 8% of the 
respondents to a study conducted by the NOW Legal 
Defense Fund and Wellesley College Center for 
Women reported that their school had and enforced a 
policy on sexual harassment. 11 The absence of a 
policy is significant, as schools without policies are 
less likely to take action against an alleged harasser: 
schools with policies took action in 84% of cases, as 
compared to schools without policies doing so only 
52% of the time. 12 In light of most schools’ reluctance 
to address this issue in terms of implementing 
specific policies or curricula, it is not surprising that 
girls and young women are reluctant to tell a teacher 
or school administrator about the harassment 13 — 
the only consequence of their taking a stand is likely 
to be retribution and even more harassment. Thus, 
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just as Amy, girls “can’t talk” about sexual 
harassment. For girls who have experienced sexual 
harassment, their silence is symptomatic of their 
alienation from schools that do nothing to address 
the misconduct. 

B. Inequality in Standardized Testing 

( Fill in the blanks from the five pairs of choices 

below): 

Although the undefeated visitors 

triumphed over the underdog opponents, the 

game was hardly the sportswriters 

had predicted.” 

A) fortunately upset 

B) unexpectedly classic 

C) finally rout 

D) easily stalemate 

E) utterly mismatch 14 

Questions evincing a cultural and gender bias, 
such as this one, provide some insight into why the 
gender gap between boys and girls taking 
standardized tests such as the Scholastic Assessment 
Test (SAT) persists. This sports question appeared on 
the 1987 SAT, and apparently stumped the majority of 
girls taking the test: only 16% of them chose (C), the 
right answer; 41% of boys taking the test did so. 16 
Although girls get better grades in high school and 
college than boys, 16 girls consistently score below boys 
on standardized tests. For example, in 1993, boys 
scored an average of eight points higher on the 
verbal portion of the SAT and 45 points higher on the 
math section of that test. 17 The gap in male and 
female scores on the SAT is replicated in a variety of 
contexts, with serious implications for the 
opportunities available to girls and young women. 

Mastery of standardized tests can be the key to 
gaining access to college, athletic scholarships, or 
vocational training programs. 18 These tests are used 
in every level of school, starting as early as 
kindergarten, 19 where they are used to evaluate young 
students and, in some instances, to determine which 
children will be tracked into talented and gifted 
programs. 20 Thus, throughout the educational system, 



standardized tests are used to determine which 
children will be able to take advantage of a variety of 
benefits that can impact their future as wage 
earners, a disturbing proposition in light of the flaws 
inherent in these assessment tools. 

The evidence of the weaknesses of standardized 
tests is significant. For example, several studies have 
documented the racial, ethnic, and cultural biases 
intrinsic to these tests. 21 In addition, the evidence of 
gender bias is strong. Studies show that males, 
irrespective of class and race, consistently outscore 
similarly situated females 22 — this, in light of the fact 
that girls perform better than boys in school. This 
disparity is powerful evidence that such tests come 
up short as measures of academic accomplishments 
of students. Moreover, since girls go on to receive 
better grades in college, these tests also are flawed 
as an indicator of future performance. Nevertheless, 
the SAT and PSAT, among other tests, are a crucial 
part of the college application process, playing a 
critical role in determining which college one 
attends and whether one receives scholarship money. 
For example, boys get the lion’s share of scholarships 
based on their test scores, receiving an estimated $15 
million of the $25 million awarded each year by the 
National Merit Scholarship Corp. 23 

Despite these grave inadequacies, these tests 
and others continue to be staples in measuring 
students’ progress and predicting their future 
capabilities. The biases inherent in these tests make 
them imperfect assessment tools, at best, that 
circumscribe the opportunities and ultimately 
impact upon the earning power of young women. 

C. Underachievement and 

Underrepresentation in Math 
and Science 

I want to do good in school and be proud of 
myself I don't want to be a lazy bum. And I’ll 
need math when I’m older. There’s math in 
everything, no matter what, so it’s important to 
learn. So I know I should have a better attitude, 
but I just want to give up. It’s not that I don’t try 
it’s just that I don’t believe in myself and I don’t 
get it. 2 * 
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By high school, many girls do “just give up” on 
math and science based in part on their belief that 
they, just as this young woman, are not equipped to 
handle the rigors of these two disciplines. As a 
consequence of this misapprehension, young women 
forego the opportunities to pursue careers in these 
fields, with many girls opting not to pursue careers as 
professionals in any field. 25 

The gender differences in math and science start 
out small and grow as students approach secondary 
school. 26 In terms of problem-solving abilities, girls 
and boys are relatively evenly matched in elementary 
school. 27 By high school, their abilities, as measured 
by standardized tests, differ dramatically as 
illustrated by the 45-point gap in math SAT scores 
discussed above. Similarly, in science, girls and boys 
perform at similar levels until they reach high school 
level, when males outscore females, despite the fact 
that girls receive better grades. Girls also tend to 
participate in math and science classes at lower 
rates than their male counterparts. More specifically, 
as math courses become more advanced, dealing 
with such topics as calculus, they tend to become 
more populated by male students. 28 Similarly, in the 
area of science, female participation is low in such 
advanced courses as physics or advanced chemistry. 29 
When young women do enroll in advanced science 
classes, they gravitate toward biology. 30 In sum, as 
girls advance through the educational system, their 
achievement and interest in math and science 
courses wanes significantly. 

This divergence in achievement and 
participation rates likely is tied to the fact that girls’ 
attitudes toward math and science tend to become 
more negative as they approach secondary school. 
During elementary school years, girls are more 
positive about math than their male counterparts. 31 
Once girls reach middle school, however, this 
attitude declines, and by high school, boys have a 
significantly better attitude toward math than do 
girls. 32 In addition, by this time, girls start to doubt 
and underestimate their mathematical capabilities, 33 
even when this belief is not supported by their 
performance in classes. 34 The sources of these 
negative attitudes are many. Significantly, teachers 



have diminished expectations for girls’ achievements 
in math than for boys, starting as early as in the first 
grade. 36 Lowered expectations for girls maybe rooted 
in the stereotype that boys perform better in math 
and science, views that also are pervasive among 
students. For example, many girls and students of 
color are steered away from math and science 
because of the belief that math and science are 
domains reserved for white males. 36 Studies have 
shown that girls who saw themselves as “feminine” 
tended to view science as “masculine” and, therefore, 
not appropriate for them pursue. 37 Other studies 
demonstrated that girls are more likely than boys to 
view math as useless to their personal lives, an 
attitude that increases as girls progress toward high 
school. 38 

The underachievement and underrepresentation 
of girls and young women in math and science 
programs have important implications for the career 
path they pursue as adults. For example, women 
comprise only 8% of the nation’s engineers and only 
16% of scientists. 39 Less obvious, however, is the 
impact the perception that math and science is 
reserved for one group has on young women. 
Stereotypes concerning which subjects properly are 
“feminine,” expectations on the part of instructors 
that girls generally will not fare well, and the 
diminished self-esteem that leads girls to doubt their 
competence even when their grades indicate 
otherwise combine powerfully to teach girls that 
their options are severely limited. Thus, girls who 
eschew math and science also are less likely to 
pursue professional careers and therefore, less likely 
to be prepared to enter positions that will provide 
them with the earning potential necessary to support 
their families as adults. 
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D. Teenage Pregnancy 

[S]ome school administrators regard visibly 
pregnant students as “morally inferior as well 
as intellectually and socially disadvantaged . . . 
For example, one junior high school principal 
said: “A diploma will make no difference to these 
girls. ” 40 

This attitude underlies discrimination against 
pregnant and parenting teenagers, such as 
prohibiting them from being inducted into the 
National Honor Society, or excluding them from 
certain courses. 41 Such policies can violate Title IX, 42 
and impose yet another barrier to their completing 
high school, leading ultimately to a life where they 
and their children are more likely to live in poverty. 43 

Removing the impediments to education for 
pregnant and parenting teens is essential since their 
numbers continue to burgeon each year. Fully one 
million adolescent women get pregnant annually, 
with women aged 15 to 19 comprising 12% of that 
population. 44 Pregnancy is a more frequent 
occurrence among young women of color. The 
birthrate for black women aged 15 -19 is 19%, 
compared to 13% for Latinas, and 8% for white 
teens. 46 In light of research indicating that teen 
pregnancy is an outcome of poverty and other the 
societal disadvantages, 46 the expansion of teen 
pregnancy is not surprising since poverty rates have 
been increasing over the past twelve years. Young 
women from poor families are already at risk for 
dropping out of school, notwithstanding pregnancy; 
having a baby only increases the likelihood that they 
will not complete their high school education. With 
limited educational background, these girls and 
young women are much more likely to be poor later 
in life than are women who give birth after age 20. 47 

With the odds already stacked against them, 
pregnant and parenting teens that seek to complete 
their schooling frequently face additional obstacles 
from school administrators. Teen parents frequently 
are seen erroneously as a “lost cause” or a “bad 
influence.” Thus, to mitigate the impact of having a 
pregnant adolescent in class, a school may opt for 
creating a separate, and usually lesser, program for 
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such students, for example. As the number of these 
students continues to increase, however, these 
actions, in addition to being discriminatory, will 
prove to be counterproductive, as the excluded 
students are being prevented from obtaining the 
skills necessary to support themselves and their 
families. 

E. Inequality in Vocational 
Education Programs 

When asked why so few girls participated in the 
nontraditionaljob training programs, such as 
construction, one administrator reasoned, 

“Since the work is associated with being dirty, 
girls generally aren't interested . 48 
Beyond being stereotypic, the notion that young 
women prefer jobs that enable them to keep their 
hands clean and their nails immaculate helps 
perpetuate the extensive sex segregation that plagues 
vocational education. Women continue to be tracked 
into traditional fields, such as cosmetology or 
nursing. Men, on the other hand, are directed into 
areas such as construction, or repair technology, 
fields that historically have provided higher wages 
and greater opportunities for upward mobility — in 
short, a better life. Studies suggest that women of 
color do not even see vocational education as an 
option for them. 49 In sum, the vocational education 
system has a long way to go in order to provide parity 
for women and thus, equalize opportunities for all 
students seeking this type of training. 

Sex equity programs have gotten little attention 
in the vocational education system. 60 Accordingly, sex 
segregation continues to be a fact of life in secondaiy 
and postsecondary job training programs. An 
examination of the instruction provided students 
demonstrates that, from the outset, students are 
presented with a powerful message regarding which 
fields are open to them and which fields are not. 
Specifically, women teach 98% of consumer and 
homemaking courses and 69% of office occupations 
classes, traditionally female courses of study. 61 In 
contrast, women instructors are far more scarce in 
the nontraditional areas. Only 4% of industrial arts 
instructors are women. People of color are 
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concentrated in the home economics area. 62 In 
agriculture and trade and industry classes, women 
comprise just 6%and 9% of instructors, respectively. 63 
Not surprisingly, young women gravitate toward those 
fields that they believe will be hospitable to them, as 
represented by the presence of a role model, such as 
a teacher, working in that area. 

In addition to the dearth of role models for 
women interested in pursuing nontraditional 
occupations, young women frequently face overt 
sexism and harassment when they do opt for such a 
course of study. For example, a study of Connecticut 
middle school programs found that girls in vocational 
education noted that male students in the technical 
education course program frequently tried “to take 
over” group projects and ridiculed girls using the 
equipment. Moreover, instructors were aware of 
these behaviors and the impact they had on the 
female students, yet they did nothing to stop them. 

As a result, many girls chose not to continue taking 
technical education courses rather than deal with 
the negative attitudes of male classmates or 
indifference of instructors. 64 Thus, the absence of 
women in the nontraditional fields, coupled with the 
hostility to women in those fields, only serves to steer 
young women away from these opportunities. 

In relegating young women to traditional fields, 
the existing vocational education system ultimately is 
consigning women to jobs requiring few skills and 
providing them and their families with a limited 
means of support. For example, the General 
Accounting Office found that women comprised 90% 
of apprenticeship programs in cosmetology, which 
pays an average wage of $247 per week. In contrast, 
women represented only .5% of apprenticeships in 
trades such as car repair, which pays an average wage 
of $717 per week. 66 A recent study of young people 
graduating from high school and entering the 
workforce shows that women earned wages that 
were, on average, 25% less than their male 
counterparts. 66 More specifically, about half of the 
women studied worked in fields that were 
traditionally female, earning an average of $338 per 
week. Sixty percent of the men worked in male- 
dominated positions, earning an average of $448 per 



week. Clearly, steering women into the traditional 
fields limits their earning power significantly. Even 
more noteworthy, however, is the fact that the 
nontraditional fields also offer greater chances for 
advancement — the difference between getting a job 
and having a career. 

F. Inequality in Athletics Programs 

If I hadn’t been able to play basketball, I would 
not be in college today I come from a family of 13 
children and we just couldn’t afford college. 
Without this scholarship, I would be working 
during the day and going to night school right 
now. And without Title IX, there would be no 
scholarship. Title IX has made all the difference 
in the world to me . 67 

Indeed, Title IX has made a significant 
difference for many female athletes, such as the 
young woman quoted above. For example, when Title 
IX was enacted in 1972, only 4% of girls participated 
in secondary school athletics. Fifteen years later, in 
1987, girls’ participation rates had expanded to 26%. 68 
Despite this dramatic increase, girls and women do 
not receive their fair share when it comes to 
opportunities to enhance their education with 
athletics. Boys’ participation in secondary schools is 
twice that of girls. 68 Participation rates for girls of 
color is particularly low. 60 At the post-secondary 
level, women are seriously underrepresented in 
athletic departments, even though they comprise 
over half of undergraduates in colleges and 
universities across the country. In short, 
discrimination in athletics is still pervasive for 
women and girls, denying them the educational 
benefits and opportunities to finance their higher 
education that are widely available to men. 

The struggle for equity in athletics has been 
ongoing since Title IX was enacted in 1972. Now, 
more than twenty years later, stereotypes and 
misconceptions about women’s interests and abilities 
continue to influence institutional policies and deny 
girls and young women at all educational levels the 
opportunity to participate in the full array of 
athletics programs available to their male 




136 



146 






Part Two: Education 



Chapter XI 



counterparts. These stereotypes manifest themselves 
in the separate and unequal programs for girls and 
women, characterized by inferior equipment, 
tattered uniforms, limited access to athletics 
facilities, and limited opportunities to receive 
athletic scholarships. Even though women are over 
half of the undergraduate student population, they 
comprise only 30% of college athletes and receive 
only 33% of scholarship dollars. Just 24% of sports 
budgets is dedicated to women’s programs — only 
18% goes to recruiting. 61 

Educators recognized long ago that athletics is 
an important complement to all students’ education. 
Women’s colleges acknowledged that sports helped 
“balance” academic activities as early as I860. 62 
Today, it is widely understood that participation in 
athletics has a positive impact on the educational 
development of girls and young women, just as it does 
for their male counterparts. For some girls of color, 
participation in athletics can provide the necessary 
impetus to complete high school and go on to 
college. 63 Balancing the inequality in athletics is 
critical to helping girls benefit from all aspects of 
education. 

As the foregoing demonstrates, girls and women 
still face powerful obstacles to achieving educational 
equity. Because education of all young people in our 
society is key to the nation’s ability to compete in the 
new global marketplace, ensuring that gender, as 
well as race and other immutable characteristics, are 
not predictors of the ability to receive a quality 
education, is not only the proper thing to do, it 
ultimately is in the best interest of the nation. 



II. Clinton Administration 
Education Reform 
Initiatives 

Addressing and eradicating the intransigent 
barriers to education for girls and young women 
requires an unwavering commitment to gender 
equity on the part of our policymakers. Such an effort 
calls for nothing less than an assault on the 
discriminatory forces that prevent girls from 



reaching their educational goals. In this regard, the 
achievement of gender equity will be the product of a 
systematic legislative agenda and implementation of 
policy directives to ensure that educational 
institutions throughout the country provide all 
students with the opportunity to learn. Although the 
Clinton Administration can list passage of legislation 
to reform the nation’s educational system among its 
achievements, the new laws evince neither a vision of 
how to achieve gender equity, nor the tools to make 
gender equity a reality. Among the education bills 
signed into law this year are the reauthorization of 
the Elementary and Secondary Education Act of 1965 
(ESEA), 64 the School- to- Work Opportunity Act, 65 and 
Goals 2000. 66 

A. Reauthorization of the 

Elementary and Secondary 
Education Act 

The Elementary and Secondary Education Act 
(ESEA) was reauthorized as part of the Improving 
America’s School’s Act. ESEA is designed to facilitate 
nationwide school reform by providing state and local 
educational agencies across the nation with funding 
for a variety of programs, including bilingual 
education, magnet schools, and violence prevention. 
ESEA authorizes a total of $12.7 billion in federal 
education funding — over half of which is designated 
for Title I, the program that focuses on improving 
educational opportunities for disadvantaged 
children. Interwoven throughout the Act are several 
provisions designed to focus the efforts of states and 
local school systems on achieving gender equity. In 
particular, ESEA provides funding for programs 
pursuant to the Women’s Educational Equity Act, 
creating a Special Assistant for Gender Equity, 
among other provisions designed to include gender 
equity as part of its mandate to reform the nation’s 
schools. Although the provisions are not as expansive 
as those recommended in the Citizens’ Commission 
on Civil Rights’s 1993 report, they nevertheless serve 
as a basis for integrating efforts to achieve gender 
equity into ongoing initiatives to reform the nation’s 
schools. Moreover, of the three educational bills 
passed this term, ESEA contains the most provisions 
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dealing with gender equity by far. Despite this 
accomplishment, serious questions arose about the 
Administration’s commitment to achieving gender 
equity in education during the legislative process for 
the ESEA This section provides a summary and 
analysis of the provisions of ESEA that promote 
gender equity. 

1. Women’s Educational Equity Act 

ESEA authorizes $5 million for the Women’s 
Educational Equity Act (WEEA) program, which 
enables the program to continue its work to promote 
compliance with Title IX. Specifically, the Act 
permits WEEA to continue funding research and 
model programs, materials, and curricula designed to 
advance gender equity, for example. In addition, the 
Act authorizes the Department of Education to work 
with the Office of Educational Research and 
Improvement to “identify! ] research priorities 
related to education equity for women and girls.” 67 
WEEA also authorizes the Department to make 
grants and enter into cooperative arrangements with 
local groups — schools, student organizations, and 
community groups, for example — to engage in a 
number of activities designed to promote gender 
equity. Specifically, the Act permits the Department 
of Education to provide “support and technical 
assistance” in developing or implementing programs 
to address the panoply of issues affecting the ability 
of women and girls to obtain quality education, such 
as implementation of programs to provide teacher 
training in techniques of gender equitable 
instruction; school-to-work transition programs; 
development of tests and other assessment tools that 
are not biased against girls; and programs designed 
to facilitate the advancement of women hi 
educational administration. In addition, WEEA 
authorizes research into a number of areas, including 
the development of sexual harassment policies; and 
establishment and enhancement of programs 
designed to increase educational opportunities for 
low-income women. 

The continued funding of the WEEA program 
sends the important message that the administration 
is actively working toward identifying and eradicating 
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barriers to quality education for girls and women. 
This message is especially significant, given the fact 
that the past two administrations sought to eliminate 
the program altogether. 

2. Equity in Athletics Disclosure Act 

The inclusion of the Equity in Athletics 
Disclosure Act 68 (EADA) is a legislative 
accomplishment of the Administration that sent 
mixed signals concerning its commitment to gender 
equity in education. Significantly, the EADA amends 
the Higher Education Act, 68 makes important findings 
concerning the inequalities facing women athletes in 
colleges and universities, and imposes data collection 
requirements on these institutions. 

Finding that women are not given the same 
opportunity to enhance their education with 
athletics participation, the EADA requires colleges 
and universities to keep track of data concerning 
sports programming at the institutions. Specifically, 
pursuant to EADA, institutions will have to prepare 
an annual report that provides a variety of statistics, 
including the following: the number of male and 
female undergraduates; the institution’s varsity 
teams, including the total number of players, gender 
of the head and assistant coaches; amount spent on 
athletic scholarships and other related forms of 
financial aid, with the ratio of such aid awarded to 
male and female students; and the average 
institutional salary for male and female coaches. The 
data is to be available upon request to students, 
potential students, and to the public. In light of the 
fact that, for the most part, colleges and universities 
have failed to provide parity for their female athletes 
and remain reluctant to take measures to remedy 
this situation, this data requirement will be 
extremely helpful in gauging a particular institution’s 
progress in this regard. In addition, the data can be 
an especially potent weapon for the enforcement of 
Title IX. 

Indeed, the Office of Civil Rights for the 
Department of Education (OCR) commented 
favorably on the efficacy of this legislation in the 
context of responding to an inquiry posed by Rep. 
Cardiss Collins (D-IL). 70 In fact, OCR “support[ed]” 



148 






Part Two: Education 



Chapter XI 



the legislation because it would assist the agency in 
“convey[ing] to schools, students, and parents OCR’s 
strong commitment to gender equity in athletics .” 71 
In addition, the legislation “would make more readily 
available to OCR some of the data necessary in Title 
IX athletics investigations ” 72 and thus would facilitate 
enforcement activities. Finally, OCR expected the 
legislation to promote voluntary compliance with 
Title IX “by highlighting for institutions, prospective 
applicants, students, and parents the frequent 
disparity in the benefits, services, and opportunities 
provided to male and female student athletes .” 73 In 
short, OCR recognized that the EADA would provide 
the support necessary to enhance its enforcement of 
Title IX. 

In marked contrast, the Secretary of Education, 
in separate correspondence, opposed EADA on 
grounds that its requirements would be too 
“burdensome” for colleges and institutions . 74 While 
noting that the Department was “committed to 
vigorous enforcement of Title IX,” Secretary Riley 
stated that the information required under EADA 
was “simply not needed for rigorous enforcement” 
and that, in the event such information becomes 
necessary in the context of a civil rights 
investigation, “the Department can simply request 
the particular institution to supply the relevant 
data .” 75 Thus, the Secretary was of the opinion that 
collection of data is superfluous to the enforcement 
mission of the Department and simply does not 
justify the placement of an undue burden on 
educational institutions, many of whom have already 
begun gathering data themselves. 

The Secretary’s pronouncement clearly was at 
odds with that of the Assistant Secretary for Civil 
Rights, which has serious implications for the 
Department’s mission with respect to the issue of 
enforcement of Title IX, especially in the area of 
collegiate athletics. In this mqjor statement 
concerning Title IX and gender equity, the 
Department stood its ground on the side of the same 
colleges and universities that give short shrift to 
athletics programs for women, in the face of the well- 
established fact that young women are being denied 
equal opportunities to pursue athletics in institutions 
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across the country as indicated by Congress’s 
findings. In essence, the Department, through 
Secretary Riley’s letter, made the calculus that the 
convenience of an educational institution trumps the 
rights of young women to have the same educational 
opportunities as young men. While this viewpoint 
ultimately did not prevail, it has disturbing 
implications for the Department’s vision concerning 
enforcement of Title IX overall. 

3. Special Assistant for Gender Equity 

In another important provision, ESEA 
establishes a Special Assistant for Gender Equity in 
the Department of Education. Because of the 
absence of any coherent or systematic approach to 
ensuring gender equity during the past, women’s 
rights advocates proposed and lobbied for the 
creation of a new Office of Gender Equity, similar to 
other offices within the Department that are 
dedicated to providing support and assistance for 
other underserved populations, such as the Office of 
Bilingual Education and Minority Languages Affairs 
and the Office of Special Education and 
Rehabilitative Services. As proposed, the Office of 
Gender Equity would coordinate gender equity 
efforts in educational programs within the 
Department and throughout the federal government 
generally, in addition to providing technical 
assistance to educational institutions across the 
country. 

Instead of creating an office to provide a 
comprehensive approach to addressing issues of 
gender equity, ESEA creates the lone position of 
Special Assistant, who is to be appointed by the 
Secretary of Education. The Special Assistant is 
charged with promoting, coordinating, and 
evaluating gender equity programs throughout the 
country and will be responsible for providing 
technical assistance and coordinating research 
activities in this important area. These 
responsibilities are significant, broad, and have the 
potential to impact upon the policies of schools 
across the country. However, due to the breadth of 
the responsibility, the Special Assistant will have to 
be sufficiently embraced by and integrated into the 
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Department, to ensure that she or he has the 
resources and the requisite support to conduct these 
activities in a manner that will be meaningful. 

4. Integration of Provisions to 

Promote Gender Equity 

In addition to providing funds for the WEEA 
program and establishing the new Special Assistant 
for Gender Equity, ESEA contains a number of 
provisions designed to ensure that promotion of 
equal education opportunities for girls and women in 
education is an integral part of school reform. In 
particular, as an initiative that primarily provides 
funds for schools, ESEA’s approach toward gender 
equity essentially is to provide school systems with a 
monetary incentive to address the impediments to 
education for girls and women, as well as other 
traditionally underserved groups. Specifically, in 
order to receive funds that are available through 
ESEA, states have to demonstrate that their 
proposed plans will assist in statewide efforts to 
accomplish objectives consistent with ESEA, 
particularly addressing gender equity. For example, 
states seeking funds to reform their schools’ 
programs must demonstrate that they will use 
instructional strategies that address the needs of 
girls and women, in addition to other underserved 
populations. 

In identifying populations in need of specialized 
attention on the part of school systems, ESEA also 
seeks to promote gender equity. For example, the 
Even Start program, which is designed to improve 
literacy starting with early childhood education and 
continuing to adulthood, includes parenting teens 
among the target groups to receive services. In 
addition, the Act identifies pregnant and parenting 
teens as “at-risk” for dropping out of school and in 
need of programs to prevent them and other “at-risk” 
students from leaving school. Accordingly, local 
educational agencies seeking funds to implement 
this program must demonstrate how their schools 
will coordinate activities with existing social and 
health services, including those directed at teen 
parents, in order to address the needs of such 
students. 



In providing funds for teacher training and 
materials to enable students to meet the educational 
standards embodied in this legislation as well as 
those articulated in Goals 2000, ESEA contains 
provisions designed to ensure that the needs of all 
students are met, particularly those that have been 
poorly served by the existing educational system, 
including girls and women. For example, to 
accomplish the goals of improving teaching and 
enhancing learning, the Act authorizes the 
Department of Education to fund the creation of a 
clearinghouse for math and science education, which 
would maintain and disseminate information about 
model programs and instructional materials, in 
addition to other activities. States seeking funding 
under this program must demonstrate that their 
proposed plan will address the needs of “historically 
underrepresented groups, including females.” 76 

Recognizing that assuring children of their 
safety is key to enhancing their ability to learn, ESEA 
includes provisions designed to assist states and local 
educational agencies in their efforts to prevent drug 
abuse and violence, including sexual harassment. In 
defining “drug and violence prevention” the Act 
includes sexual harassment and abuse among the 
“violent and disruptive acts” targeted for 
eradication. 77 Local educational agencies are 
authorized to design and implement programs that 
address sexual harassment and its effects, as well as 
those designed to combat such misconduct. 

5. Data Collection 

In order to assess the progress of states and 
localities in accomplishing the goals of their 
programs, the Act requires data collection and 
maintenance, which is particularly important for 
purposes of civil rights enforcement. In the context 
of Title I, the Act requires local education agencies 
seeking grants to reform schools with a majority of 
low-income students to modify their existing 
programs to facilitate the collection of data 
“desegregated by gender, race, ethnicity,” 78 among 
other characteristics. Such a requirement will permit 
the local agency, as well as advocacy groups and 
enforcement agencies to track the progress groups 
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that have been discriminated against on the basis of 
multiple characteristics, such as Latina girls or 
disabled children of color, for example. The Act also 
requires the Department of Education to conduct an 
ongoing evaluation of Title I programs in which the 
data should be “collect [ed], crosstabulate[d], and 
report [ed] by sex within race or ethnicity and 
socioeconomic status,” 79 whenever possible. Similar 
data collection provisions exist with regard to the 
Women’s Educational Equity Act. 80 Providing for 
crosstabulation of data is crucial to enable educators 
and advocates to determine the particular problems 
facing girls and women of color. 

6. An Attempt to Waive Civil Rights Laws — 

The Danforth Amendment 
The process of reauthorizing the ESEA was 
marked by debate concerning single sex education as 
a means of addressing the needs of inner-city 
children. Specifically, Senator John Danforth (R - 
Missouri) offered an amendment to the Senate 
version of the bill that would have waived Title IX, as 
well as other important civil rights laws, to allow 
school systems to provide single sex classes on an 
experimental basis. This amendment was intended to 
address some of the ills preventing economically 
disadvantaged children, primarily African American 
or Latino, from attaining a quality education; 
however, it sought to do so in a manner that would 
have jeopardized the civil rights laws that protect the 
classes sought to be assisted by this action. 

It is well established that urban school systems 
are failing to provide their students, the vast majority 
of whom are persons of color, with the education they 
need. Brutally underfunded, these schools typically 
are warehouses for children, characterized by 
substandard facilities, as in East St. Louis, Illinois, 
where the flow of sewage in one school resulted in 
repeated closings; 81 inadequate resources, as in 
Chicago, Illinois, where books in another school 
“sprouted mold” because there was no library in 
which to shelve them; 82 insufficient space for 
students, as in the Crown Heights section of 
Brooklyn, New York, where closets and bathrooms 
have been converted into classrooms; 83 and 



indifferent instructors, as in one northern California 
school, where teachers call students “animals,” 
“stupid,” or “bitch.” 84 In this environment, the most 
powerful and enduring message for children of color 
is that they have no value. Boys and girls get these 
messages equally. Creation of single sex classrooms, 
while having a surface appeal as a way to focus 
attention on children that have been neglected by 
the educational system, would not address the 
systemic problems that deny them of education. 

Moreover, as proposed, the Danforth amendment 
would have violated the Equal Protection clause of 
the 14th Amendment and created more problems 
with regard to the civil rights laws designed to assist 
the very students sought to be protected. Title IX 
permits a variety of separate gender programs 85 and 
allows single sex programming where it is designed 
to remedy past discrimination. 86 Thus, the proposed 
amendment would have placed in jeopardy existing 
lawful programs by creating the erroneous inference 
that such programs violated the law. The proposed 
amendment also would have created a troubling 
precedent by suggesting that hard-fought civil rights 
protections could be waived in the interest of 
experimentation, an unsavory notion. In sum, 
creation of single sex classes presented a deeply 
flawed “band-aid” solution to a complex problem — 
“single-sex academies” are no substitute for 
equitable and adequate funding, for example. 

The Clinton Administration was silent during 
this debate, when it could have provided its view 
about the impact the proposed amendment would 
have on its civil rights enforcement efforts. It appears 
that in the politically charged environment in which 
the amendment was offered, the Administration was 
unwilling to oppose a measure designed to help 
inner-city children, even though this measure would 
have had a broader negative impact on civil rights 
laws in general. Once again, even though this effort 
was soundly defeated, the Administration’s silence 
sends a troubling message. Namely, it suggests the 
absence of an overall vision for the manner in which 
civil rights enforcement should be carried out. In the 
absence of such a vision and an attendant 
programmatic strategy to cany out that vision, the 




Ml 



151 






Chapter XI 



Part Two: Education 



Administration lost the opportunity to expose the 
real problems in the educational system, and to 
promote its own efforts to address them by providing 
funding for innovative educational programs targeted 
at disadvantaged students through ESEA, which 
signifies meaningful relief for young African 
Americans, rather than the illusory remedy 
represented by the Danforth amendment. Moreover, 
the Administration lost an opportunity to 
demonstrate its commitment to civil rights in order 
to combat the false notion that such laws are an 
impediment to equal opportunity, a sentiment that 
was inherent in the Danforth amendment. 

B. School-to-Work Opportunities 

Act of 1 994 

The School-to-Work Opportunities Act of 1994 
provides a national framework for postsecondary job 
training programs, designed to facilitate a smooth 
transition from school to work for all students, 
particularly those who have had limited 
opportunities under the existing system. At its core, 
School-to-Work is intended to offer non-college- 
bound high school students the academic and 
vocational skills necessary to succeed in today’s 
workforce. Because School-to-Work only establishes 
the national framework that coordinates and funds 
state participation, implementing these goals can be 
accomplished only through the voluntary cooperation 
of state and local governments. 

School-to-Work requires that “all students” 
receive “equal access” to all programs offered 
pursuant to its provisions. Significantly, the Act 
defines “all students” in part as: “both male and 
female students from a broad range of backgrounds 
and circumstances.” 87 By expansively defining the 
universe of students to be served by School-to-Work 
programs, the Act seeks to send the message that the 
full scope of programs should be available to 
students, irrespective of their gender, race, ethnicity, 
socioeconomic status, among other characteristics, 
even though the Act itself does not impose any 
requirements to ensure that tracking of students on 
these bases does not occur. 

State programs generally must offer students an 



opportunity to complete a career mqjor, which the 
Act defines as a coherent sequence of courses or 
fields of study that meets certain criteria designed to 
accomplish the legislative goal of providing students 
with the vocational and academic skills to prepare 
them for meaningful employment. State programs 
must also include school-based and work-based 
learning components, and coordinate recruitment, 
enrollment, and placement activities. The vocational 
policy mandate of School-to-Work requires that these 
career mqjors offer participants experience and 
understanding in all aspects of the particular career 
students are preparing to enter (including planning, 
management, financial support, technical and 
production skills, and labor and community issues). 
School-to- Work’s emphasis on integrating in-class 
instruction and occupational skills is intended to 
reduce the likelihood that state programs will serve 
as dumping grounds for students with low academic 
achievement or, conversely, as elite-only training 
opportunities, which likely would have a greater 
impact on disadvantaged students. The Act 
authorizes $300 million for the development and 
implementation of state and local School-to-Work 
programs, which is intended to cover the initial costs 
of planning and establishing all state programs. Once 
state plans are developed, however, the federal 
funding allocated for implementing these plans is 
available on a competitive basis. 

States seeking funding to develop and 
implemertt School-to-Work plans must make several 
showings that the proposed program will promote 
gender equity. For example, all applications seeking 
federal funding pursuant to School-to-Work must 
include a description of how the Governor, the Sex 
Equity Administrator, and state agencies for 
education, economic development, employment, 
vocational education, among others, will collaborate 
in the planning and development of the state 
program. 88 It is important to note, however, that the 
Gender Equity Administrator’s participation in the 
development of the state School-to-Work program is 
not required; the Administrator need only offer 
comment on the state program, which may or may 
not be incorporated into the final program. School-to- 



O 

ERIC 



142 



152 






Part Two: Education 



Chapter XI 



Work also requires the Secretaries of Education and 
Labor to work with the parties developing and 
implementing the state programs (including the Sex 
Equity Administrator) on a continual basis to ensure 
effective administration of School-to-Work programs. 
In this regard, School-to-Work provides a check on 
state programs to ensure that issues of gender equity 
are considered in the process of developing and 
implementing School-to-Work programs. 

School-to-Work also attempts to expand 
opportunities in nontraditional fields for women and 
people of color. Specifically, provisions covering 
career guidance, counseling, and exploration require 
state programs to emphasize the availability of 
occupational careers traditionally not pursued by the 
student’s racial, ethnic, or gender group. With regard 
to women, who historically have been tracked into 
low-tech, low-paying fields such as home economics, 
states also must outline their strategies for ensuring 
that women have access to opportunities that lead to 
employment in high-performance, high-paying jobs. 

In addition, states seeking funding must outline a set 
of goals for ensuring that young women can pursue 
these nontraditional careers in environments free 
from racial and sexual harassment, an important 
requirement in light of the fact that severe 
harassment in male-dominated fields, such as 
construction, serves as a powerful disincentive for 
women’s entry into such areas. 

In addition to the required gender equity 
provisions noted above, School-to-Work allows state 
programs to provide a variety of supplementary 
services designed to promote access to female 
students participating in School-to-Work programs. 
For example, state programs may provide child care 
and transportation to School-to-Work sites in 
instances where such services are necessary for 
participation in the program. States also may design 
curricula that reflect the diverse learning needs and 
abilities of the student population served by the state 
program. States also may diversify the pool of 
participants by developing recruitment and retention 
strategies with community-based organizations for all 
students in School-to-Work programs. 

Provisions for assessing the progress that state 



programs make toward achieving the academic and 
vocational aspirations of School-to-Work include an 
examination of the program’s treatment of 
underserved students. Under Title I, all participating 
states must collect and analyze data regarding the 
outcomes of program participants on the basis of 
socioeconomic status, race, gender, ethnicity, culture, 
and disability among other characteristics. 
Maintenance of such data will be helpful in the effort 
to ensure that problems such as sex segregation are 
not perpetuated under the new job training network 
created by the Act. In addition, states seeking 
funding must work with the Education and Labor 
Departments to establish a system of performance 
measures to assess such programs, examining such 
factors as: (1) the extent to which employers, 
schools, students, and school dropouts participated 
in School-to-Work programs; (2) the program’s * 
success in developing and implementing strategies 
for addressing the needs of school dropouts; (3) the 
program’s progress in achieving the state’s goals for 
ensuring that young women had opportunities to 
participate in School-to-Work programs, including 
those programs leading to nontraditional 
employment; and (4) outcomes for participating 
students and school dropouts by gender, race, 
ethnicity, socioeconomic background, limited English 
proficiency, and disability of the participants, and 
whether the participants are academically talented 
students. Although the Act directs the Labor and 
Education Departments to use these factors to 
evaluate the progress and effectiveness of the state 
programs, it provides no indication of what penalty, if 
any, will be imposed if states fail to advance in these 
areas. 

C. Goals 2000: Educate America Act 

Goals 2000 sets forth eight national educational 
goals to be achieved by the year 2000, including the 
following: school readiness; math and science 
achievement; adult literacy; teacher education and 
professional development; and safe, disciplined, and 
alcohol- and drug-free schools. Goals 2000, like 
School-to-Work, does not require states to adopt and 
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achieve these goals; rather, states are encouraged to 
participate voluntarily in achieving this endeavor. 
Just as School-to-Work, Goals 2000 provides for the 
coordination and funding of the development and 
implementation of state programs that facilitate the 
achievement of the national education goals. 

Federal grants are awarded on a competitive 
basis to states that demonstrate that they will 
develop and implement a plan for reforming their 
elementary and secondary education systems 
consistent with the national education goals. To 
obtain funding during the first year of the 
implementation of Goals 2000, each state must 
describe its strategy for meeting the national 
educational goals, establish state panels to draft a 
school reform plan, and establish content, 
performance, and opportunity to learn standards. 

The requirements for obtaining federal funding 
during subsequent years are more rigorous. State 
improvement plans must identify and facilitate the 
policy changes necessary to help students reach the 
national educational goals. State plans must also 
include strategies for providing all students with an 
opportunity to learn the skills and obtain the 
knowledge set forth in the national and state content 
and performance standards, address drop-out 
prevention strategies, and describe how a School-to- 
Work program will be incorporated into the school 
reform efforts. 

Goals 2000 attempts to affect gender equity in 
educational institutions with a host of provisions. 

One of the objectives for achieving safe, disciplined, 
and alcohol- and drug-free schools is that every 
school works toward eliminating the problem of 
sexual harassment. 89 Goals 2000 also provides that 
gender equity be considered in the process for 
certifying state “opportunity to learn” standards, 
which are designed to facilitate all students’ capacity 
to learn the information articulated in the national 
content standards. In addition, Goals 2000 provides 
that a state’s strategy for meeting the national 
educational goals, as set forth in the improvement 
plan, may include “a process for developing, 
selecting, or recommending instructional materials, 
including gender equitable and multicultural 



materials, and technology” or by providing training in 
gender equitable teaching methods for teachers, 
administrators, and others to attain the goals of the 
legislation. 90 

Goals 2000 also provides a framework for 
developing a national system of skill standards that 
embody principles of nondiscrimination that may be 
used in the process of assessing and certifiying state 
programs’ vocational skill achievement. 91 The 
national skills standard may include components 
that prohibit discrimination on the basis of race, 
color, gender, age, as well as religion, and are 
“consistent with federal civil rights laws.” 92 
Alternatively, a national skills standard may include a 
system to assess state program participants’ 
attainment of skills that includes methods for 
ensuring that such systems are not discriminatory 
with regard to race, gender, age, ethnicity, disability, 
or national origin. 

Goals 2000 also provides for the creation of 
research institutes that will address gender equity 
issues, among others, to facilitate the attainment of 
the national objectives. For example, the National 
Institute of Student Achievement is charged with: 
conducting research that, among other things, 
narrows the gender gap favoring males in science 
and females in writing; developing programs, 
policies, and approaches that promote gender equity 
in elementary and secondary education; and 
identifying, developing, and implementing programs 
designed to enhance academic achievement and 
narrow racial and gender performance gaps in a 
variety of subject matter areas. The National 
Institute on the Education of At-Risk Students is 
authorized to conduct research aimed at benefiting 
“at-risk” students, which includes developing 
programs designed to promote gender equity in 
schools. The National Institute on Educational 
Governance, Finance, Policy-Making and 
Management must undertake research necessary to 
provide a sound basis from which to identify, develop, 
and evaluate approaches in elementary and 
secondary school governance, finance, policy-making 
and management at the state and local level that 
promote educational equity — including policies 
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that increase the number of women and minorities 
among leadership and management positions in 
education. 



III. Civil Rights Enforcement 

The election of President Clinton portended a 
resuscitation of civil rights enforcement, following 
twelve long years of indifference and outright 
hostility to notions such as affirmative action and 
gender equity. The new administration faced the 
daunting task of reversing policies inimical to the 
nation’s civil rights laws and reinvigorating agencies 
whose mission had been transmogrified into the 
evisceration, rather than the enforcement of, those 
laws. Nowhere was this mission more necessary than 
at the Department of Education’s Office of Civil 
Rights (OCR), which is charged with enforcing Title 
IX of the Education Amendments of 1972, among 
other civil rights statutes. 

Consistent with the mandates of the 
Reagan-Bush Administrations, OCR was 
programmed to reverse important civil rights 
advances during that era. For example, like other 
civil rights agencies, OCR’s resources were cut 
dramatically in the past twelve years. In 1980, at the 
end of the Carter Administration, the agency had 
1,200 full-time positions; by the end of the Bush 
Administration, that number had dropped to 838, a 
decrease of 30%. OCR used those limited resources to 
the detriment of women and people of color seeking 
equal opportunity in education. From the attack on 
minority scholarships originating from former 
Assistant Secretary Williams, to the failure to 
institute enforcement proceedings in even one Title 
IX case, OCR was a barrier to equal opportunity in 
education. With the arrival of the Clinton 
Administration came a sense that OCR would 
rededicate itself to its proper mission and get back 
into the business of enforcing the civil rights laws, 
particularly Title IX. The record here is mixed, 
however. 

The Assistant Secretary for Civil Rights at the 
Department of Education was one of the first Clinton 



appointees charged with enforcing civil rights laws to 
take office joining OCR in May of 1993. Upon taking 
the helm of the agency, the Assistant Secretary 
undertook the strategic planning that would be 
necessary for effective enforcement. 93 Signalling a 
change from the past twelve years, the Assistant 
Secretary articulated a mission for the agency: “to 
ensure equal access to education and promote 
educational excellence throughout the nation 
through vigorous enforcement of civil rights.” 94 

The initial phase of implementing this mission 
consisted largely of OCR meetings with “focus 
groups,” comprised of parties concerned about 
enhanced enforcement of the civil rights laws, which 
included representatives from the civil rights 
community and educators, among others, to - 
formulate a plan and set priorities for the agency. 

The overarching goal of this agenda was to reach all 
the protected classes served by OCR through 
“proactive” measures. The strategic plan developed 
from this process set forth several “Priority Areas,” 
the first of which is “equal access to high quality, 
high standards education,” to which 80% of the 
agency’s resources are to be dedicated. In this 
connection, emphasis is to be placed on the following 
areas: admissions/testing; overrepresentation of 
minorities in special education; underrepresentation 
of women, girls, and minorities in math, science, and 
talented and gifted programs; and access to programs 
for limited English proficient students. The 
remaining 20% of the agency’s resources is to be 
divided among the following: racial and sexual 
harassment (10%), gender equity in athletics (5%), 
and higher education desegregation (5%). 95 Overall, 
OCR staff has been directed to dedicate 40% of their 
time pursuing these priority areas proactively; the 
remaining 60% is to spent on handling complaints. 

In order to facilitate the agency’s new emphasis 
on aggressive enforcement, OCR developed and 
implemented a new complaint resolution process, 
designed to eliminate a layer of review, permit a 
more timely response to complaints, and, in turn, 
obtain earlier resolutions. 96 Pursuant to the new 
process, investigators are no longer required to write 
an investigative report at the resolution of 




145 



155 






Chapter XI 



Part Two: Education 



complaints. Such reports were required even if the 
agency found no violation of civil rights laws. This 
change reflected the new Administration’s belief that 
focusing resources on battling evident discrimination 
was preferable to issuing findings where no 
discrimination existed. 87 Although the overall impact 
of this change on OCR’s enforcement cannot be 
ascertained yet, it should be noted that the new 
policy is not without problems. Under the new 
process, investigators are directed to determine what 
the parties want; however, this direction has resulted 
in some complaining parties feeling pressured to 
resolve their complaints. In addition, because the 
case resolution letters coming out of the new process 
do not provide a great deal of detail, they also provide 
little to eliminate OCR’s rationale for finding that a 
violation did not exist. 

In shifting away from being a complaint-driven 
agency, OCR also undertook other activities designed 
to increase the visibility of the agency and, 
presumably, encourage compliance by recipients. 
Among the activities the agency considers as 
evidence of this new focus are increased 
participation in conferences by OCR staff, “aggressive 
technical assistance” to which advocates and 
recipient groups are invited and encouraged to 
attend, and conducting compliance reviews and 
issuing policy guidances. 88 

One of the first actions that appeared to set the 
tone for the agency was OCR’s issuance of an 
important policy guidance concerning minority 
scholarships 88 that reaffirmed the agency’s 
commitment to the use of race-targeted scholarships. 
This action sent a message concerning the agency’s 
transformed attitude toward civil rights. In 
particular, the policy guidance set forth the 
conditions under which public and private 
institutions could continue using scholarships as a 
means of recruiting students of color, going so far as 
to “encourage” the use of these resources to diversify 
campuses. The policy clearly stated that providing 
such financial assistance could be accomplished 
within the parameters of existing case law. 100 In sum, 
this policy served two very important goals: informing 
advocates, recipients, and students that OCR’s 



mission was now to promote civil rights, and that it 
would use its tools to ensure that the true intent of 
applicable civil rights laws would be implemented. 
Other attempts to issue policy have not been as 
successful, unfortunately. 

In March 1994, OCR issued an “investigative 
guidance” on racial harassment 101 that raised more 
questions than it answered. Unlike the policy 
guidance on minority scholarships, this guidance was 
not issued for notice and comment. As a result, the 
civil rights community, as well as recipients and 
other interested communities, were denied the 
opportunity to inform the process with their 
experiences, insights, and concerns. The resulting 
guidance directs investigators to use a flawed 
analysis in determining whether a violation of Title 
VI has occurred — specifically directing 
investigators to use the burden-shifting analysis of 
McDonnell Douglas, which is inappropriate in the 
context of harassment. In addition, the policy 
provides no guidance about addressing potential 
conflicts with the First Amendment. OCR has been 
urged to revisit and revise this policy to ensure that 
investigators and recipients fully understand the 
nature of the obligations required by Title VI. 

With regard to gender equity, the Administration 
is moving away from the enforcement strategy 
articulated in the past, which focused primarily on 
athletics and pregnancy, and moving toward 
examining a wider array of issues, such as 
underrepresentation of girls in high track courses, 
biases in testing, and sexual harassment. In targeting 
these issues, the majority of OCR’s activity is 
occurring in the context of compliance reviews and 
policy guidance. 

For example, OCR presently is in the process of 
developing its policy guidance on sexual harassment. 
As a result of the controversy engendered by the 
racial harassment guidance, the agency has modified 
the process significantly. Specifically, the agency has 
discussed various iterations of the policy with “focus 
groups” consisting of civil rights advocates, recipient 
groups, and educators. In addition, OCR has 
indicated that the proposed policy will be published 
for notice and comment, thus providing interested 
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parties with an opportunity to provide the agency 
with additional information and analysis of the issues 
at hand. It is our hope and belief that the resulting 
policy will be grounded in sound legal principles that 
will provide educational institutions of a clear 
understanding of their obligations under Title IX and 
curb this form of discrimination. 

OCR also is in the process of ascertaining 
methods of ensuring that testing improves access to 
education for girls and women instead of limiting 
opportunities, as has been the case for too long. The 
Assistant Secretary has stated that the agency was 
seeking guidance from educators about updating the 
agency’s testing policy. OCR should use the 
information gathered in this process to issue a policy 
guidance on nondiscriminatory testing methods. OCR 
also is in the process of negotiating a case filed by 
FairTest and the American Civil Liberties Union 
concerning gender bias in the PSAT. 

In collegiate athletics, OCR is in the process of 
updating its investigator’s manual. As with the other 
substantive areas, the agency is conducting focus 
groups with women’s groups and educators to 
determine what changes need to be made to the 
manual. In addition, at the time this chapter was 
drafted, OCR was in the process of conducting a 
compliance review at a community college regarding 
girls’ participation in high track courses. Technical 
assistance was also identified as a means of 
addressing this issue. Stronger enforcement, 
particularly use of the defunding process, is 
necessary to ensure that girls and young women are 
provided equal access to athletic opportunities. 

OCR is obligated to conciliate its cases to 
achieve compliance before using the enforcement 
tools it has at hand. Among those tools is the 
withdrawal of federal funds, as indicated above 
which the agency has yet to use in the context of 
Title IX. OCR also has the authority to refer cases to 
the Department of Justice for enforcement purposes. 
To date no case involving sex discrimination has been 
referred to Justice. 

By identifying several issues that are particularly 
problematic for girls and young women, OCR has 
taken the first steps toward articulating its vision 



with regard to enforcing the gender equity mandate 
of Title IX. However, in the absence of strong 
proactive measures undertaken systematically, this 
vision will remain merely a pronouncement 
contained within its strategic plan. A systematic 
approach to enforcement of Title IX only becomes 
more important in light of the new funds available 
through ESEA, School-to-Work and Goals 2000. In 
this connection, OCR should devise and implement a 
plan for vigorous enforcement of Title IX, making use 
of all the enforcement tools OCR has at its disposal. 
In formulating such a plan, OCR should resolve to 
take the following actions: 

• Expedite the process for promulgating the sexual 
harassment policy guidance to inform students 
about their rights and schools about their 
responsibilities. Doing so will go a long way 
toward facilitating the identification and 
eradication of this form of harassment. 

• Institute enforcement proceedings where 
necessary, either through the defunding process 
available to OCR or by referring matters to the 
Department of Justice. The specter of both these 
actions would send a powerful message 
concerning the Administration’s commitment to 
eradicating sex discrimination in education. 

OCR should demonstrate decisively that it will 
take action against recipients that violate the law 
and not settle for agreements that resolve cases 
by permitting them to merely implement policies 
without remedying the harm suffered by students. 
In addition, as was recommended in the Citizens’ 
Commission on Civil Rights’s 1993 Report, OCR 
and the Department of Justice should develop 
strategies to incorporate Franklin v. Gwinnett 
County' 02 in their enforcement activities. 

Franklin provides for monetary damages as a 
remedy in cases of intentional discrimination 
under Title IX, as well as the other federal funding 
statutes, Title VI, Section 504, and the Age 
Discrimination Act. 

• Improve its communication with advocates, 
recipients, educators, and others interested in 
OCR’s activities. At present, the only way to 
determine the actions taken in particular case, is 
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to file a FOIA request, which is a very lengthy and 
cumbersome process. There is enforcement value 
in providing the public with access to the 
decisions OCR makes — recipients can learn 
what is expected of them under the law; students 
can learn what their rights are. Other 
enforcement agencies provide this information on 
a regular basis. OCR should do the same. 

Employing a systematic approach to address the 
issues the agency correctly has identified is key to 
moving OCR from a complaint-driven agency to the 
aggressive enforcement entity that it seeks to 
become. 



IV. Conclusion 

The Clinton Administration has taken some 
important steps toward addressing the issues that 
keep gender equity in education out of reach for so 
many girls and women. However, passage of 
important legislation and identification of issues will 
do nothing to impact the lives of girls and young 
women, whose opportunities continue to be 
circumscribed by sexism, without a vision of how to 
achieve a nondiscriminatory educational system and 
an unwavering commitment to make that vision a 
reality. Without both, girls and young women will 
continue to be marginalized in education to their 
detriment, and to the detriment of this nation. 
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Equal Employment Opportunity 

by Helen Norton 



Through its role in enforcing federal employment 
law and shaping legislative policy, the Clinton 
Administration has the power and the responsibility 
to ensure the civil rights of all working Americans. In 
the 1993 edition of New Opportunities , we urged the 
incoming Administration to generate — and act 
upon — an aggressive agenda for expanding equal 
employment opportunity. 

TVvo years later, the Clinton Administration’s 
record in this area is mixed. With the recent 
confirmation of a full complement of commissioners 
at the Equal Employment Opportunity Commission 
(EEOC), each of the three key enforcement agencies 
finally has in place committed leadership with 
expertise in civil rights enforcement. Indeed, we have 
seen a number of promising developments, as the 
Department of Justice reversed its role from 
longstanding civil rights saboteur to civil rights 
supporter, and the Office of Federal Contract 
Compliance Programs developed a model 
enforcement agenda. On the other hand, the EEOC’s 
enforcement performance remains dismal, and the 
Department of Justice has only just begun to develop 
an affirmative agenda on employment issues. 

This chapter examines the Clinton 
Administration’s successes and failures to date in 
this critical area. 



I. Legislative Opportunities 

A. Accomplishments 

Although the 103rd Congress proved 
disappointing in many ways, some key initiatives for 
expanding equal employment opportunity were 
enacted with the strong support of the Clinton 
Administration. They include: 

• The Family and Medical Leave Act (FMLA) . By 
providing job security to workers who need up to 
12 weeks of leave to care for a newborn or newly 
adopted child or a seriously ill family member, the 
FMLA ensures that workers faced with family or 
medical emergencies are not forced to choose 
between their families and their jobs. President 
Clinton made the FMLA’s protections for working 
families a top priority, signing the bill into law just 
days after his inauguration and thus ending the 
nine-year struggle over its enactment. 

• Expansion of the “rape shield rule” to all federal 
civil and criminal cases. The Violence Against 
Women Act (ultimately enacted as part of the 
Violent Crime Control Act) included an 
amendment to the Federal Rules of Evidence that 
expands the “rape shield rule” to cover all federal 
cases, both civil and criminal. This rule, which 
had previously extended only to federal criminal 
sexual assault cases, now generally bars the 
admission of evidence of the alleged victim’s prior 
sexual behavior in all federal criminal and civil 
cases, including sexual harassment cases. This 
helps ensure that the focus at trial remains on the 
defendant’s alleged conduct, not on the victim’s 
private life. Extending the rape shield rule to civil 
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cases also helps ensure that victims of sexual 
harassment and other forms of discrimination will 
not have to endure irrelevant and potentially 
humiliating queries about their private lives. 

B. Recommendations for 
Legislative Action 

The Clinton Administration should move forward 
an affirmative employment agenda by developing, 
promoting, and signing into law key legislative 
initiatives. Enactment of these measures would 
ensure and expand equal employment opportunity 
for all. They include: 

• the Equal Remedies Act , which would ensure that 
victims of sexual harassment and other forms of 
intentional discrimination on the basis of sex, 
religion, or disability receive full compensation for 
their ii\juries. The Civil Rights Act of 1991 
currently places arbitrary caps on the amount of 
damages victims of such discrimination may 
recover, no matter how large their financial loss or 
how great their anguish. 

• the Civil Rights Procedures Protection Act, which 
would prohibit employers from requiring workers 
to sign away their right to bring discrimination 
claims in court — a practice increasingly 
commonplace in the aftermath of the Supreme 
Court’s decision in Gilmer v. Interstate/Johnson 

LaneCorp} 

• the Sexual Harassment Prevention Act , which 
would require employers to post notice of workers’ 
right to be free of sexual harassment. The Act 
would also require employers to provide regular 
information to supervisors and workers about 
their rights and responsibilities with respect to 
sexual harassment. 

• the Fair Pay Act , which would prohibit pay 
disparities based on gender, race, or national 
origin between jobs that are equivalent in terms of 
required skill, effort, responsibility, and working 
conditions. 

• the Federal Employees Fairness Act , which would 
reform the current conflict-ridden system for 
resolving discrimination complaints by federal 
workers. 

i 
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• the Justice for Wards Cove Workers Act, designed 
to eliminate the loophole created by the Civil 
Rights Act of 1991 that exempts Wards Cove 
cannery workers from the Act’s protections. 

• the Employment Non-Discrimination Act, which 
would prohibit job discrimination on the basis of 
sexual orientation. 

In addition, the Clinton Administration and 
Congress should recognize that sufficient funding is 
key to the enforcement agencies’ success, and should 
support agency enforcement efforts with increased 
funding. They should ensure that the EEOC and 
other agencies charged with civil rights enforcement 
receive sufficient appropriations to enable them to 
enforce anti-discrimination laws effectively. For 
example, each and every component of the EEOC — 
the Commissioners, the Office of General Counsel, 
the Office of Legal Counsel, the Office of Program 
Operations, and other programs — is inadequately 
funded given the agency’s wide-ranging and critically 
important mandate. As just one example, the EEOC’s 
salary structure ranks at the bottom of all 
investigative agencies, making it very difficult to 
attract and retain talented personnel. 

Last year Congress scuttled President Clinton’s 
request for additional funding for the EEOC as part of 
his economic stimulus program. This year, House and 
Senate conferees unexpectedly and without 
explanation reduced the EEOC’s appropriation to less 
than the amount that had earlier been approved by 
each body. 2 Thus, current EEOC funding is $13 
million less than that requested by the Clinton 
Administration, and only $3 million more than the FY 
1994 appropriation — a decline in real dollars. 
Similarly, the OFCCP currently has the equivalent of 
only 800 full-time employees (FTEs), down from its 
1978 high of 1800 FTEs. Without question, shrinking 
resources undermine the agencies’ ability to fulfill 
their mission. 
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II. The Equal Employment 
Opportunity Commission 

The Equal Employment Opportunity Commission 
(EEOC) enforces Title VII of the Civil Rights Act of 
1964 as amended, the Equal Pay Act, the Age 
Discrimination in Employment Act, section 601 of the 
Rehabilitation Act, and the Americans with 
Disabilities Act. In addition, under Executive Order 
12067, the EEOC is charged with providing 
leadership and coordination among the federal 
agencies involved in equal employment opportunity 
issues. 

Thirty years after the enactment of the Civil 
Rights Act of 1964 and the creation of the EEOC, job 
bias remains a formidable problem. How the EEOC 
interprets and enforces anti-discrimination laws thus 
directly determines whether those guarantees have 
any meaningful effect on the economic security of 
American workers and their families. 

The EEOC’s track record during the Reagan and 
Bush Administrations demonstrates how the failure 
to enforce civil rights protections directly affects 
workers’ lives. Throughout the 1980s and into the 
1990s, the EEOC’s enforcement efforts plunged 
dramatically under Chairs Clarence Thomas and 
Evan Kemp. Compared to its Carter-era enforcement 
record under then-Chair Eleanor Holmes Norton, the 
agency conducted far fewer investigations, settled far 
fewer cases, drastically reduced its investment in 
class action litigation designed to eradicate systemic 
discrimination, and conducted virtually no Equal Pay 
Act litigation. 

The EEOC’s performance during the 1980s 
meant, for example, that fewer workers found relief 
from sexual and racial harassment, pay inequities 
based on gender, race, and national origin, and bias- 
infected decisions in hiring and promotions. More 
illegal employment practices went uncensored, 
unremedied, and undeterred. 

The inauguration of a new Administration 
brought with it the promise of change in civil rights 
enforcement. However, the EEOC’s new leaders — 
Chair Gilbert Casellas, Vice-Chair Paul Igasaki, and 
Commissioner Paul Steven Miller — were not 



confirmed until September 1994; a General Counsel 
has yet to be named. Filling these positions is of great 
importance in setting policy, directing agency staff, 
and reviving the agency’s commitment to 
enforcement. During this gap in leadership, the 
EEOC made several positive changes in its approach 
to civil rights policy, but the agency’s performance in 
actually enforcing the law on behalf of discrimination 
victims remains bleak. 

A. Policy Developments 

As the lead agency charged with enforcing 
federal laws banning on-the-job discrimination, the 
EEOC should develop policy that interprets these 
laws expansively to accomplish their remedial 
purposes. The last two years have brought some 
significant improvements in the EEOC’s 
interpretation of the laws it enforces. Even though 
the agency’s efforts to implement such improvements 
have at times been stymied by the Supreme Court 
and Congress, they signal a welcome change in 
philosophy. 

• Retroactivity of the Civil Rights Act of 1991 . In 
April 1993, the EEOC suggested a new-found 
commitment to the enforcement of the Civil 
Rights Act of 1991 by reversing the Bush 
Administration’s position against retroactive 
application of the Act’s protections for victims of 
job bias. The Clinton Administration also joined 
the civil rights community in advocating 
retroactive application in two cases that came 
before the Supreme Court in 1993, Landgrafv. 

USI Film Products and Rivers u Roadway 
Eoqrress. The Administration argued that sections 
101 and 102 of the Civil Rights Act of 1991 should 
generally apply to discriminatory conduct that 
occurred prior to the date of enactment. The 
Court, however, ruled against retroactive 
application of the Act. 

• New guidelines on harassment in the workplace. 
In the fall of 1993, the EEOC proposed new 
guidelines on forms of illegal workplace 
harassment other than sexual harassment 
(guidelines for which already exist), i.e., 
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harassment on the basis of race, gender, age, 
color, national origin, religion, age and disability. 
These guidelines helpfully reiterated and 
emphasized that harassment on any of the bases 
covered by the federal anti-discrimination laws is 
unlawful. Many employers responded by updating 
their harassment policies to reflect the full reach 
of anti-discrimination law. However, conservatives 
distorted the guidelines’ scope in a successful 
public relations campaign — claiming 
inaccurately that protections against religious 
harassment meant that workers could not wear 
crosses or yarmulkes in the workplace. Congress 
responded by voting to deny appropriations for the 
enforcement of the religious harassment 
guidelines, and the Commission voted in 
September 1994 to withdraw the new guidelines 
altogether. 

• Enforcement Guidance. In 1993 and 1994, the 
EEOC’s Office of Legal Counsel issued several 
valuable internal enforcement guidances 
(instructions for enforcement staff) on the 
application the Civil Rights Act of 1991 to 
seniority systems, to U.S. workers employed by 
American employers overseas, and to foreign 
employers doing business in the U.S. The EEOC 
also issued solid enforcement guidance on the 
Supreme Court’s rulings in 5/. Mary’s Honor 
Center v. Hicks and Harris v. Forklift Systems. 

On the other hand, in 1993 the Commissioners 
proposed to eliminate the EE06 recordkeeping form, 
a key source of information for evaluating hiring and 
employment practices by colleges and universities. 
The Commissioners’ proposal to eliminate the form 
as a cost-cutting measure — without a careful 
discussion of the consequences for enforcement — is 
troubling. Fortunately, after appeals from civil rights 
advocates explaining the data’s importance, the 
EEOC, led by Commissioner Joyce Tucker, voted to 
retain the form. 

B. Enforcement Performance 

However, despite some progress in policy 
development, the EEOC continues to fall far short of 
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its enforcement mandate. In particular, the EEOC’s 
Equal Pay Act litigation is virtually non-existent; the 
agency brought only three Equal Pay Act cases in 
1993 — and none in FY 1994. 3 

Nor has the agency developed a program to 
increase the number of class-action suits to target 
the systemic discrimination that affects so many 
workers. The number of class action suits plummeted 
from 66% of all cases in 1980 (the last year under 
Eleanor Holmes Norton’s tenure) to 16% in 1994. 4 

Moreover, the agency’s record in obtaining 
remedies for individual victims remains feeble: the 
settlement rate has been more than halved since 
1980 (12.8% in FY 1994, down from 32.1% in FY 1980), 
while the rate at which cases are dismissed without 
any remedy at all has nearly doubled (55.9% in FY 
1993, up from 28.5% in FY 1980). 5 And, although the 
Commission announced during the Bush 
Administration that it would adopt an aggressive new 
policy of seeking temporary restraining orders to stop 
ongoing sexual harassment during complaint 
processing, 6 this policy was never adequately 
implemented. Indeed, while the EEOC received more 
than 15,000 complaints of sexual harassment during 
the years 1989-1992, it reports that it sought 
temporary restraining orders in only five cases during 
that period. 7 

Furthermore, the EEOC has failed to reduce its 
monumental backlog of complaints, which reached 
96,945 at the close of FY 1994. 8 If the EEOC were to 
close its doors immediately and accept no new charges 
for processing, it would still take more than 18 months 
to work through this backlog. 9 The average complaint 
processing time now stands at nearly 11 months — up 
from the 1980 average of three to six and a half 
months. 10 Unless and until these case management 
issues are addressed thoughtfully and promptly, tens of 
thousands of workers will be denied justice. 

Serious concerns also remain about the quality 
of the EEOC’s intake and investigation. EEOC intake 
personnel too often seem resistant to accepting 
charges of discrimination, instead discouraging 
individuals from filing charges in an effort to limit 
the caseload. 11 Imposing numerical quotas for 
investigative personnel to close cases, then rotating 
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these investigators into intake, provides too many 
incentives to draft charges narrowly at intake or to 
reject them outright. Estimates indicate that as many 
as 70 to 80 percent of those individuals who come to 
EEOC offices leave without having a charge accepted. 
For example, the Women’s Legal Defense Fund and 
9to5, the National Association for Working Women 
have received reports from a variety of women that 
their attempts to file sexual harassment charges at 
EEOC field offices were rebuffed because their 
allegations did not include any instances of physical 
assault. 12 

The lack of bilingual intake staff generates 
considerable concern. For example, the Japanese 
American Citizens League reports that the EEOC’s 
Los Angeles office at times had no staff who speak 
Spanish or any Asian language. 13 This has a great 
impact on the significant number of Asian Pacific 
Americans and Hispanics who have limited English 
proficiency. 

Similarly, the National Council of La Raza 
reports that the number of EEOC charges filed on 
behalf of Hispanic workers, as well as the percentage 
of the EEOC’s litigation docket devoted to national 
origin discrimination, is disproportionately small, 
indicating a failure in service to the Hispanic 
community. 14 Indeed, the Serrano Amendment — a 
provision of the Civil Rights Act of 1991 designed to 
ensure EEOC education and outreach efforts to 
traditionally underrepresented communities — has 
never been funded or implemented. 

Intake personnel have also been reported as 
turning away individuals with disabilities without 
providing sufficient information and support. For 
example, complainants are often told erroneously 
that they cannot file a charge by mail — which 
disproportionately affects persons with disabilities 
who cannot drive. 16 

The quality of EEOC investigations remains poor, 
as plaintiffs’ attorneys too often report inadequate 
investigations and analyses by some investigators in 
regional offices. Some investigators do not contact all 
possible witnesses, such as former employees, who 
might have information bearing on the veracity of the 
charge. For example, plaintiffs’ attorneys and 



charging parties alike have reported to the Women’s 
Legal Defense Fund and 9to5, National Association 
for Working Women that they received no-cause 
determinations from the EEOC without ever having 
been interviewed by an EEOC investigator. 16 

C. Recommendations for the EEOC 

The Clinton Administration should consistently 
and decisively send the message through its 
enforcement efforts that discrimination — in any 
form and in any industry — is unacceptable. 
Specifically, the EEOC should take the following 
steps to boost its effectiveness: 

Revamp the complaint processing system. Now 
that the EEOC’s leadership is finally in place, the 
agency must engage in serious efforts to reduce its 
ever-increasing backlog and to improve the quality of 
its investigations and complaint resolution processes. 
In short, the EEOC needs to craft flexible new 
approaches to complaint processing that allow it to 
process charges speedily and thoroughly. Revitalizing 
the EEOC’s enforcement capacity will no doubt 
require elements of alternative dispute resolution, 
early resolution, factfinding, triage, and other 
techniques. 

More specifically, the EEOC’s pilot mediation 
and triage programs are promising initiatives. But 
they will require refinement after evaluation by the 
new leadership. Of course, such a process should 
ensure that information on these programs’ results to 
date are made available to the public — especially 
the civil rights community — for analysis, and should 
include opportunity for input and comment from 
such advocates. 17 Auditing or “testing” its own intake 
processes — as well as those of the state Fair 
Employment Practices Agencies (FEPAs) — would 
likely prove valuable in this evaluation process. 

Enforce the Equal Pay Act. The agency should 
put the teeth back into the Equal Pay Act by bringing 
more Equal Pay Act cases and investing in targeted 
litigation in industries infected by systemic wage 
discrimination. This is especially important in light of 
national surveys that repeatedly find that working 
women identify pay discrimination as their top job 
concern. 18 Equal Pay Act enforcement should include 



O 

ERIC 



156 



166 






Part Two: Employment 



Chapter XII 



aggressive litigation to ensure that non-job-related 
criteria are not allowed to justify pay disparities 
between men and women, and to take advantage of 
enforcement tools such as the Equal Pay Act’s “hot 
goods” provision, which prohibits the shipping of 
goods produced by employers engaging in violations 
of the Act. 

Improve service to traditionally 
underrepresented communities. The EEOC should 
make education and outreach to historically 
underrepresented communities a top priority. This 
includes securing adequate funding for and 
developing initiatives to implement the Serrano 
Amendment. Hiring and promoting bilingual staff — 
and generally hiring staff that reflects the diversity of 
the American workforce — is especially key to 
effective client service. 

Attack systemic discrimination. The 
Commission should substantially increase its 
investment in “systemic” suits that challenge 
widespread patterns and practices of discrimination. 
Even though class actions have proven to be highly 
effective in attacking discrimination that infects an 
entire industry or profession — such as the grocery 
industry’s practice of segregating women and people 
of color into dead-end jobs — and in getting the most 
out of limited federal dollars, the EEOC has in recent 
years limited its efforts to seek out or bring class 
actions. An effective systemic program should remove 
the disincentives that keep investigators from 
working up complex cases. Indeed, intake should be 
treated as a critical opportunity to identify patterns 
of discrimination and to identify key issues for 
investigation — rather than merely an opportunity 
for limiting caseload. Specialized intake personnel 

— who have no incentive to unfairly reject charges 

— trained to identify patterns of discrimination and 
advised by close attorney contact would greatly 
improve this process. 

Vigorously enforce the Civil Rights Act of 1991. 
This involves negotiating and litigating for 
compensatory and, where appropriate, punitive 
damages on behalf of victims of intentional 
discrimination — and, in general, taking aggressive 
policy positions on the Act’s application. In addition, 
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the EEOC should develop a Memorandum of 
Understanding with the OFCCP that would enable 
the OFCCP to negotiate and conciliate for damages 
when it identifies intentional discrimination by 
federal contractors in the course of its compliance 
reviews — thus creating an important interagency 
tool to maximize enforcement resources. 

Aggressively challenge the “double 
discrimination” experienced by women of color on 
the basis of gender as well as race and/or national 
origin. The EEOC should assert leadership in 
identifying and remedying the double discrimination 
faced by women of color, a group traditionally 
underserved by the EEOC and especially vulnerable 
to injury by lax enforcement policies. Older women 
and women with disabilities face double 
discrimination as well. The EEOC should train intake 
and investigative personnel in identifying double 
discrimination, and invest in targeted litigation to 
root out discriminatoiy employment practices 
particularly affecting women of color, and other 
victims of double discrimination. 

Improve data collection to facilitate effective 
EEO enforcement. As currently developed, the 
various EEO recordkeeping forms collect data in 
categories far too general to provide meaningful 
enforcement information. Instead, the forms should 
ask for more detailed information about job 
classifications and pay scales to maximize their 
utility. In addition, making such information public 
would be extremely helpful in encouraging employer 
compliance and enabling workers to challenge illegal 
discrimination. 

Take assertive policy positions in regulations, 
policy guidance, and litigation. The EEOC should 
give life to the letter and the spirit of its enforcement 
responsibilities by developing policy interpretations 
designed to accomplish the twin purposes of anti- 
discrimination law — compensating victims for their 
injuries and deterring discriminatoiy practices. For 
example, the EEOC should issue regulations on early 
retirement and the Older Workers Benefits 
Protection Act to ensure adequate protections 
against age discrimination. 

The EEOC should also continue to challenge 
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“English-only” policies — the increasingly 
widespread practice of firing or disciplining Asian 
Pacific American or Hispanic workers for speaking 
their native language — as national origin 
discrimination. Accent discrimination also remains a 
significant problem for national origin minorities 
(indeed, the General Accounting Office found that 
one-third of employers surveyed refuse to hire people 
who sound foreign or have an accent) 19 and should 
also be attacked as a Title VII violation. 

As another example, the EEOC should challenge 
“light duty” policies that create a disparate impact in 
violation of the Pregnancy Discrimination Act and 
the Americans with Disabilities Act. These include 
employer policies granting paid light duty only to 
workers who are temporarily disabled because of 
ii\juries suffered on the job, thus ensuring that 
workers temporarily disabled because of pregnancy, 
as well as workers with non-occupational disabilities, 
are excluded from alternative paid employment. 

Improve public participation through open 
meetings. During the Carter Administration, under 
then-Chair Eleanor Holmes Norton, the EEOC held 
50 to 60 public meetings a year. 20 During the Reagan 
and Bush Administrations, however, this commitment 
to a public dialogue steadily evaporated; indeed, the 
Commission held no more than four public meetings 
a year from 1990 through 1992. Under the Clinton 
Administration, the EEOC has only marginally 
increased opportunities for public participation. The 
EEOC can and should improve this record, 
encouraging meaningful input from the public. 



III. The Department 
of Justice 

The Civil Rights Division of the Department of 
Justice has primary responsibility within the federal 
government for enforcing federal laws banning 
discrimination on the basis of sex, race, national 
origin, disability, religion, and age. More specifically, 
the Civil Rights Division’s Employment Litigation 
Section has the authority to bring suit when it has 
reason to believe that a state or local government has 



engaged in a pattern of practice of discrimination or 
when it has received an individual charge of 
discrimination by a state or local government on 
referral from the EEOC. The Section also has the 
authority to litigate violations of Executive Order 
11246 and section 503 of the Rehabilitation Act by 
federal contractors on referral from the OFCCR 

Under Presidents Nixon, Ford, and Carter, the 
Department of Justice had been a leader in the 
enforcement of federal equal employment 
opportunity law by initiating precedent-setting 
employment litigation and developing effective and 
innovative remedies for discrimination. However, 
under Assistant Attorney General William Bradford 
Reynolds and the Reagan Administration, the 
Department concentrated instead on dismantling 
settled areas of civil rights law and policy. This 
retrenchment continued through the Bush 
Administration when, for example, the Department 
of Justice led the opposition to the Civil Rights Act of 
1991. 

A. Policy Developments 

Under Attorney General Janet Reno, Solicitor 
General Drew Days, and Assistant Attorney General 
for Civil Rights Deval Patrick, the Clinton 
Administration’s Department of Justice has 
consistently championed effective civil rights 
enforcement — a marked and welcome change from 
its role during the Reagan and Bush Administrations. 

For example, the Department has generally used 
its role as Supreme Court advocate to urge the Court 
to give life to both the letter and the spirit of anti- 
discrimination law. Cases in which the Department 
has supported the rights of victim of job bias include: 

• Harris v. Forklift Systems, where the Supreme 
Court agreed that sexual harassment victims need 
not prove that they have suffered psychological 
damage before asserting their right to a 
harassment-free workplace; 

• Landgraf n USI Film Products and Rivers n 
Roadway Express, where the Court disagreed 
with the Clinton Administration and civil rights 
advocates to hold instead that sections 101 and 
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102 of the Civil Rights Act of 1991 do not apply 
retroactively; 

• Garcia v. Spun Steak, where the Court denied 
certiorari , despite arguments by the Clinton 
Administration and civil rights advocates that 
“English-only” workplace rules constitute illegal 
national origin discrimination under Title VII; 

• McKennon n Nashville Banner Publishing Co. , a 
case currently pending before the Court that will 
decide whether employers can rely on evidence of 
an employee’s misconduct discovered after a 
discriminatory employment decision to insulate 
itself completely from liability for its actions. 

The Department has also reasserted leadership 
on the critical issue of affirmative action — 
expressing key support for a tool that has been 
proven effective in expanding equal employment 
opportunity. For example, in U.S. v. Board of 
Education of the Township ofPiscataway, the DOJ 
supported a New Jersey school board’s affirmative 
action policy designed to promote racial diversity 
among its faculty. The Department argued that the 
school board did not violate Title VII when, 
confronted with the need to lay off one of two 
teachers with identical seniority and qualifications, it 
retained the only black teacher in the high school 
business education department. The Department’s 
amicus brief filed with the Third Circuit in 
September 1994 represents a marked shift from the 
position taken by the Bush Administration, which 
had challenged the school board’s action as illegal 
reverse discrimination. 

Moreover, the Department of Justice has 
expressed its support for significant civil rights 
legislation, such as the Equal Remedies Act, the 
Justice for Wards Cove Workers Act, and legislation to 
overturn the Supreme Court’s decision in St. Mary’s 
Honor Center v. Hicks P 

On the other hand, however, the Department 
supported the denial of age discrimination 
protections to police officers and firefighters. In July 
1994, the Department informed congressional 
conferees on the crime bill that it supported a four- 
year extension of the Age Discrimination in 
Employment Act’s exemption allowing state and local 



governments to discriminate against public safety 
workers — police officers and firefighters — on the 
basis of age. Such a position conflicts with basic civil 
rights protections, by creating waivers for certain 
employers allowing overt age discrimination without 
regard to workers’ competence and experience. 

B. Enforcement 

Under the Clinton Adminstration, the 
Employment Litigation Section has filed a total of 30 
cases alleging job discrimination. Twelve of these 
cases alleged pattem-and-practice violations of Title 
VII and one alleged a pattem-and-practice violation 
of the Americans with Disabilities Act; the remainder 
were based on individual Title VII charges referred by 
the EEOC. These cases focused largely on sexual and 
racial harassment, as well as on discrimination based 
on race, sex, and national origin in recruitment, 
hiring, and promotion. 22 

C. Recommendations for the 

Department of Justice 

Assert leadership in articulating, 
implementing, and coordinating forceful civil 
rights advocacy by the Clinton Administration. The 
Department should assert leadership in providing 
analysis to the Administration on the civil rights 
ramifications of pending legislation — like health 
care reform and job training efforts. It should follow 
up by ensuring that the Administration actively works 
on behalf of policy that advances equal employment 
opportunity, including initiatives such as the Equal 
Remedies Act, the Civil Rights Procedures Protection 
Act, and others described above. The Administration, 
led by the Department of Justice, should not only 
express support for civil rights policy, but should also 
work aggressively for its enactment. 

The Civil Rights Division should also work with 
the Department’s Civil Division to ensure that the 
government’s legal positions as an employer are 
consistent with expanding equal employment 
opportunity. In particular, it should facilitate 
settlement of meritorious discrimination charges 
against the federal government. 





159 






Chapter XII 



Part Two: Employment 



Develop an aggressive and systematic 
enforcement agenda that maximizes available 
resources. The Department should identify key cases 
against state and local governments that will develop 
an expansive jurisprudence under the Civil Rights 
Act of 1991. Areas that merit concentration include 
double discrimination based on both gender as well 
as race and/or national origin, pay discrimination, 
and class action sexual harassment cases. The 
Department should also affirm its authority, upon 
referral from the OFCCP, to bring suit against federal 
contractors in violation of their anti-discrimination 
obligations — and should capitalize on any 
opportunity to develop significant case law in this 
area. Similarly, the Department should assert 
leadership in the use of innovative enforcement tools 
— such as the use of “testers” to identify 
discrimination by state and local governments. 



IV. The Office of Federal 
Contract Compliance 
Programs 

The OFCCP enforces Executive Order 11246, 
which prohibits discrimination by federal contractors 
on the basis of sex, race, color, religion, and national 
origin and requires contractors to take affirmative 
action to ensure equal employment opportunity. It 
also enforces section 503 of the Rehabilitation Act 
(imposing anti-discrimination and affirmative action 
requirements on federal contractors with respect to 
qualified individuals with disabilities) and the 
Vietnam-Era Veterans’ Reacyustment Assistance Act 
(imposing anti-discrimination and affirmative 
requirements on federal contractors with respect to 
Vietnam-era and special disabled veterans of all 
wars). When effectively enforced, the Executive 
Order provides a tremendously important 
enforcement tool through its requirement that 
federal constructors take affirmative action to 
expand employment opportunities. 

Unfortunately, OFCCP enforcement nosedived 
during the 1980s. As a 1987 House Education and 
Labor Committee report concluded, “OFCCP’s 



enforcement program has been virtually ineffective 
since 1980. . . Effective enforcement has come to a 
virtual standstill.” 23 Although the agency’s 
performance improved somewhat under the 
leadership of Cari Dominguez during the Bush 
Administration, it has only just begun to regain its 
pre-1980 levels of effectiveness. 

A. Policy Developments 

The appointment of Shirley Wilcher as Deputy 
Assistant Secretaiy for Federal Contract Compliance 
Programs shows the value of committed, experienced 
leadership. Under Wilcher’s leadership, the agency 
has clearly emphasized its commitment to law 
enforcement — thus sending a strong message 
invaluable in changing discriminatoiy behavior by 
contractors. 

For example, the OFCCP has developed a vision 
statement that provides a model of a solid and 
effective enforcement strategy, adopting principles 
long recognized as critical to successful civil rights 
enforcement. These strategies include: targeted 
enforcement efforts, with emphasis on megaprojects, 
growth industries, and repeat violators; the 
development and use of the full range of available 
sanctions for noncompliance; and expedited 
enforcement of violations by contractors in breach of 
conciliation agreements. The agency has also 
embarked on innovative regional initiatives designed 
to bolster its effectiveness, including employment 
“testing” to identify discrimination by contractors, as 
well as an examination of the impact of corporate 
downsizing on equal employment opportunity 
requirements. This package clearly communicates 
the agency’s seriousness of purpose with respect to 
its enforcement obligations. 

In another significant policy development, the 
OFCCP has launched long-overdue efforts at 
regulatory reform — the first updates and revisions 
to the Executive Order regulations since the Nixon 
Administration. 
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B. Enforcement 

As developed by the Bush Administration, the 
Department of Labor’s Glass Ceiling Initiative 
focused primarily on public relations rather than law 
enforcement. Under the Clinton Administration, glass 
ceiling compliance reviews — examinations of 
contractors’ advancement plans to evaluate how 
employees are selected for promotion to key 
leadership positions — have finally generated 
enforcement actions. These include a $600,000 pay 
discrimination settlement with Fairfax Hospital, 
followed in September 1994 by three additional pay 
discrimination settlements totalling approximately 
$500,000. 

All in all, the OFCCP conducted 44 glass ceiling 
reviews in FY 1994, up from a total of 19 in 1993. 24 

Another example of effective enforcement — 
involving double discrimination based on both race 
and sex — resulted in a conciliation agreement 
providing more than $600,000 to a class of African 
American women after the OFCCP found a pattern of 
race and sex discrimination in hiring by the San 
Diego Marriott Hotel and Marina. 

The OFCCP’s attention to pay discrimination 
issues is particularly important given women’s 
repeated insistence that unequal pay is their top job 
concern. Moreover, such high-stakes settlements 
send contractors the unmistakable message that 
contractors who engage in discriminatory practices 
will be required to take corrective action and provide 
remedial relief. 

Secretary of Labor Robert Reich and the OFCCP 
have also begun to break the logjam of administrative 
appeals of Executive Order cases awaiting action by 
the Secretary — some of which have languished more 
than 15 years without action! For example, more than 
17 years after the OFCCP concluded that Honeywell 
had engaged in sex discrimination by steering women 
into dead-end jobs, the Department of Labor finally 
settled the case on behalf of 6,000 women for $6.5 
million — the third highest settlement in OFCCP 
history. Settlements and decisions by the Secretary in 
this and other administrative appeals signal 
meaningful action in this area. 
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Yet another sign of improved enforcement is the 
OFCCP’s effective use of its debarment authority — 
the power to cancel or deny federal contracts — 
against contractors who breach conciliation 
agreements with the OFCCP or otherwise engage in 
repeat violations. The OFCCP’s record-setting use of 
this most powerful tool — with five debarments in FY 
1994 — sends a clear signal to contractors that the 
agency takes its enforcement mission seriously, and 
again reflects a dramatic change from the Reagan 
and Bush Administrations, which invoked this power 
only eight times in the 11 years between 1982 and 
1993. 25 

C. Recommendations for the OFCCP 

Work with, the EEOC to develop a Memorandum 
of Understanding that allows the OFCCP to 
negotiate for damages under the Civil Rights Act of 
1991. The enactment of the Civil Rights Act of 1991 
enabled victims of intentional discrimination under 
Title VII and the Americans with Disabilities Act to 
seek limited compensatory and punitive damages. 

The EEOC and OFCCP should develop a 
Memorandum of Understanding (MOU) that 
designates the OFCCP as the EEOC’s agent when it 
identifies intentional discrimination by federal 
contractors as part of a compliance review, thus 
authorizing the OFCCP to negotiate for appropriate 
damages. Such an MOU would parallel an already- 
existing agreement between the two agencies with 
respect to ADA and section 503, and would create an 
important interagency means of maximizing 
enforcement resources. 

Examine links between family-friendly 
workplace policy and equal employment 
opportunity OFCCP compliance reviews should 
regularly examine the relationship between family- 
friendly policies and equal employment opportunity. 
For example, compliance reviews should determine 
whether workers who need parental leave are 
“mommy-tracked” into dead-end jobs or whether 
contractors instead develop meaningful family- 
friendly policies that actually facilitate working 
parents’ opportunities for career development. And, 
of course, OFCCP compliance reviews should include 
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an evaluation of whether the contractor is in 
compliance with the Family and Medical Leave Act. 

Address issues related to contingent workers. 

The OFCCP should develop and implement policy 
interpretations that maximize Executive Order 
coverage of the ever-increasing contingent workforce 
that includes part-time, temporary, seasonal, and 
leased workers and independent contractors. Too 
often, such workers are excluded from EEO 
protections. The OFCCP should, in particular, target 
the temporary help industry for high-profile 
enforcement. And it should assess whether 
contractors are engaging in disparate impact 
violations by denying benefits to workers because of 
their contingent workforce status — a status 
disproportionately held by women and people of color. 

Comprehensive regulatory reform should 
maintain and expand the use of effective 
enforcement tools. As a rule, the agency should use 
regulatory reform as an opportunity to expand, not 
contract, its range of effective enforcement tools. For 
example, as the OFCCP embarks on its long-overdue 
regulatory revisions, it should continue its use of 
preaward compliance reviews as an effective means 
of enforcing contractor compliance. Indeed, 
contractors are probably most amenable to modifying 
their employment practices prior to receiving 
contractor awards, and the agency should capitalize 
on this opportunity for leveraging compliance. The 
OFCCP should also identify and implement a broad 
range of penalties for illegal discrimination, 
including monetary sanctions and the withholding of 
progress payments. 



Update sex discrimination guidelines to reflect 
major legal developments. Updates to the OFCCP’s 
guidelines on sex discrimination under the Executive 
Order were proposed by the Carter Administration, 
only to be “frozen” by the incoming Reagan 
Administration and never implemented. The OFCCP 
should at long last update the guidelines to reflect 
key legal developments of the last 15 years, such as 
the Pregnancy Discrimination Act, the EEOC’s 
guidelines on sexual harassment, and various 
Supreme Court decisions. 

Update contractors’ goals for the employment of 
women and people of color in the construction 
industry. Construction contractors currently have a 
hiring goal of 6.9% for women — a goal that has not 
been updated since the 1970s. Similarly, the goals for 
minority employment in the construction industry 
are based on 1970 Census data and have not been 
updated. These goals should be revised to reflect 
demographic changes of the last 20 years and to 
encourage increased employment of women and 
people of color in nontraditional jobs. The OFCCP 
should also develop means for generally improving 
enforcement of the Executive Order in the 
construction industry — e.g., by thorough pre-award 
compliance reviews of “megaprojects” that promise 
to create large numbers of jobs; encouraging the 
hiring of equal employment opportunity and 
affirmative action managers; developing links to 
community organizations that can provide referrals 
to women and minority applicants; and requiring that 
contractors provide their workforce with sexual 
harassment training. 
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) 

The Employment 
Non-Discrimination Act 

by Chai R. Feldblum and Stephen J. Curran 



I. Introduction 

Gay, lesbian, and bisexual Americans have been 
subjected to a long and pervasive history of 
discrimination. Americans who exhibit an emotional 
or physical attraction to members of the same sex 
have been persecuted since the earliest days of the 
American colonial period. 1 By the middle of this 
century, sexual orientation-based discrimination had 
grown to the point where it permeated virtually every 
aspect of an openly gay person’s life. In recent 
memory, for example, individuals have been denied 
the ability to enter the United States or to hold a 
federal job simply because they were perceived to be 
gay. 2 

Today, more than 25 years after the Stonewall 
revolt energized the modem gay civil rights 
movement, gay Americans still face pervasive 
discrimination in virtually every sphere of their 
public and private lives. Openly gay people are 
routinely refused employment, housing, or other 
accommodations because of their sexual orientation. 
In many states it is a criminal offense for a gay 
couple to engage in consensual sex in the privacy of 
their home. In virtually all states, gay relationships 
are not recognized under the law, and gay individuals 
may be deprived of the custody of their biological 
children and the opportunity to adopt children. 3 All 
too frequently, prejudice against gay people is also 
expressed in violence. Empirical studies reveal that 
gay men and lesbians are among the most frequently 
targeted victims of hate crime. 4 

The vast majority of gay Americans are afforded 
little or no legal protection against official or private 



discrimination. The U.S. Constitution, as it is 
currently interpreted by most courts, provides little 
protection against official discrimination against gay 
people and virtually no protection against private 
discrimination. 6 No federal law prohibits the 
discrimination against gay individuals by public or 
private entities. The limited statutory protections 
that exist have been passed in patchwork fashion at 
the state and municipal level. 6 



II. The Road to ENDA 

The lesbian, gay, and bisexual community has 
attempted for years to achieve protection of basic 
civil rights similar to that provided by federal law to 
other minorities and to women. Civil rights bills that 
prohibit discrimination based on sexual orientation 
have been circulating in Congress for more than a 
decade. 7 

A number of factors in the fall of 1992 combined 
to dramatically improve the prospects of gay civil 
rights legislation. One was the election of a president 
who had embraced the gay community and the cause 
of gay civil rights during his campaign. Equally 
important, however, was an accompanying shift that 
occurred within the broader civil rights community. 
An important threshold was crossed in October 1992, 
when the Executive Committee of the Leadership 
Conference on Civil Rights (LCCR) endorsed the 
concept of a gay civil rights bill. This endorsement by 
the legislative arm of the most broadly based 
mainstream civil rights organization made it 
conceivable for the first time that significant 
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movement could be made on a gay civil rights bill. 

In January 1993, a group comprised of 
representatives of gay and non-gay civil rights groups 
was established under the auspices of the LCCR to 
tackle the task of drafting a gay civil rights bill. 8 The 
drafting sessions created an opportunity for lawyers 
who had done traditional civil rights work to work 
with lawyers who had focused primarily on gay rights 
litigation. This combination allowed the group to 
explore appropriate means of drafting legislation 
that would accommodate broad civil rights concerns, 
as well as specific gay rights concerns. The sessions 
also enabled political concerns to be aired and dealt 
with in the drafting of the legislation. 9 

One of the major changes the group made was to 
draft a free-standing bill, similar to the free-standing 
Americans with Disabilities Act of 1990 (ADA). This 
was in contrast to previous gay civil rights bills that 
had simply amended existing civil rights laws. In 
addition, the group decided to focus on employment 
discrimination — an area in which there exists both 
serious discrimination and strong public sentiment 
against such discrimination. 10 By early summer 1994, 
this effort had produced a draft Employment Non- 
Discrimination Act (ENDA). 11 



III. ENDA 

ENDA is modeled principally after Title VII, the 
employment section of the Civil Rights Act of 1964. It 
is designed to cover the same entities as Title VII 
without disturbing Title VII’s protections against 
discrimination based on race, color, national origin, 
gender, and religion. Specifically, ENDA would 
prohibit employers (including government 
employers), employment agencies, and labor 
organizations from discriminating against individuals 
in employment or employment opportunities based 
on the individual’s actual or perceived sexual 
orientation. Like similar provisions in Title VII, the 
ADA and the Fair Housing Act of 1968 (as amended), 
ENDA would prohibit discrimination based on the 
sexual orientation of someone with whom an 
individual associates, and would prohibit coercion, 
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intimidation, threats, or interference against 
individuals exercising or epjoying rights protected by 
the bill. 

ENDA would exempt certain categories of 
employers. Like the ADA and Title VII, ENDA 
includes a small business exemption for employers 
with fewer than 15 employees. ENDA also includes 
an exemption for religious organizations, 
associations, and societies, including educational 
institutions supported by religious corporations. 
ENDA does not apply to the relationship between the 
U.S. government and members of the armed forces 
and thus would not affect current law on gay men, 
lesbians, and bisexuals in the military. 

ENDA is not a perfect mirror of Title VII or any 
other bill. Modifications were required that 
recognized the unique circumstances of anti-gay 
discrimination and the difficult political environment 
the bill would have to weather. Of particular concern 
was the ability of the bill to withstand the inevitable 
charges of anti-gay activists that ENDA seeks to 
accord gay people “special rights” not epjoyed by 
heterosexuals. As a result, ENDA’s language is 
designed to make clear that no such rights are 
granted — ENDA simply would prohibit employers 
from discriminating against any employee, gay or 
heterosexual, based on sexual orientation. ENDA also 
explicitly provides that no employer would be 
required to provide benefits to an employee’s same- 
sex partner. 

ENDA incorporates the enforcement 
mechanisms and remedies of Title VII. Plaintiffs 
would be required to exhaust their administrative 
remedies with the Equal Employment Opportunity 
Commission (EEOC) prior to filing suit in federal 
court. Proposed remedies include ii\junctive relief 
such as job reinstatement, back pay, and attorney’s 
fees. Compensatory and punitive damages would also 
be available, although, as in Title VII, such damages 
would not be allowed to exceed the caps established 
by the Civil Rights Act of 1991. 

After more than 18 months of work by members 
of the various organizations and members of 
Congress, ENDA was formally introduced as a bill in 
both the House of Representatives and the Senate on 
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June 23, 1994. 12 The bill was referred to the Labor 
and Human Resources Committee in the Senate and 
to the Education and Labor Committee in the House. 
Because the bill was introduced late in the 
congressional session, and onto a congressional 
calendar dominated by the health care reform and 
crime bills, supporters of the bill focused their efforts 
on having hearings held in at least one of the Houses 
and on enlisting the support of as many members of 
Congress as possible, thereby positioning the bill for 
early introduction in the 104th Congress. 

The first of these objectives was achieved on July 
29, when the Senate Labor and Human Resources 
Committee held the first congressional hearings ever 
to consider a gay civil rights bill. Statements and 
testimony by a wide variety of ENDA supporters, as 
well as by some opponents to the bill, were 
considered at the hearing. 13 Of key importance, 

ENDA also received a level of support from 
mainstream civil rights groups and from members of 
Congress that was unprecedented for a gay civil 
rights initiative. By the close of the 103d Congress, 
137 Representatives and 30 Senators had agreed to 
co-sponsor ENDA, including Republicans in both 
houses. 



IV. Conclusion 

The road toward full acceptance of civil rights 
for gay men, lesbians, and bisexuals will be long and 
arduous. One significant step has been taken, 
however. The community effort demonstrated in the 
development of a federal bill to prohibit employment 
discrimination based on sexual orientation is no less 
than historic. Gay and lesbian civil rights groups, 
race and ethnicity groups, disability groups, religious 
groups, women’s groups, and Democratic and 
Republican members of the 103rd Congress 
comprised a historic coalition that pushed ENDA to 
heights previously unachieved by any gay civil rights 
legislation. This unprecedented partnership laid the 
essential foundation for a legal framework that will 
eventually achieve the ultimate goal of securing 
freedom from sexual-orientation based 
discrimination for all Americans. Although the 104th 
Congress promises to be a much more challenging 
environment for gay rights measures than its 
predecessor, the broad support which ENDA gained 
in its brief 1994 legislative debut bodes well for the 
next stage of the gay civil rights story. 
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1 See Johnathan N. Katz, Plymouth Colony Sodomy Statutes and Cases , in Gay/Lesbian Almanac 74-122 
(1983). 
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(1993). 

3 The nature and extent of these forms of discrimination are well described in a series of law review 
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orientation to be unconstitutional, see e.g., Jantz v. Mud 759 F. Supp. 1543 (D. Kan. 1991), rev’d on other 
grounds 976 F.2d 623 (10th Cir. 1992), many still find such laws to be permissible, see, e.g., Childers v. Dallas, 513 
F. Supp. 134 (N.D. Tex. 1981) affd 669 F.2d 732 (5th Cir. 1982). 
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rejected a gay man’s challenge of a state anti-sodomy statute, holding the federal constitutional rights to privacy 
and due process did not extend to “homosexual sodomy.” Bowers v. Hardwick, 478 U.S. 186 (1986). Afew months 
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715 P.2d 1105 (Okla. Crim. App.), cert, denied, 479 U.S. 890 (1986). 

6 Only eight states (California, Connecticut, Hawaii, Massachusetts, Minnesota, New Jersey, Vermont, and 
Wisconsin) and approximately 140 municipalities nationwide have enacted antidiscrimination laws that include 
sexual orientation. Hearings on S. 2238 before the Senate Committee on Labor and Human Resources, 103rd 
Congress, 2d Session 106 (1994) (statement of Professor Chai Feldblum submitting data compiled by Rhonda M. 
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other co-author, Worked with Professor Feldblum on ENDA beginning in June, 1994. 

9 The role of the “legislative lawyer” in these sessions is to understand the political concerns, be versed in 
the legal background of the particular issue and develop appropriate and creative legislative approaches. See 
Feldblum, Letter to the Editor, printed, in National Law Journal, Feb. 14, 1994 (describing the role of the 
legislative lawyer). 

10 For example, a recent poll indicates almost three out of every four Americans favor equal rights for gay 
and lesbian Americans in terms of job opportunities. Newsweek Press Release of Feb. 6, 1994 (discussing results 
of Feb. 3-4, 1994 Newsweek Poll). 

11 S. 2238, 103d Congress 2d Session (1994); H.R. 4636, 103d Congress, 2d Session (1994). 

12 140 Cong. Rec. S7581 (daily ed. June 23, 1994). The bill was introduced in the Senate with 29 co-sponsors 
and in the House of Representatives with 1 18 cosponsors. This is the highest number of original co-sponsors ever 
garnered by a gay civil rights bill. 

13 The following individuals provided oral testimony in support of the bill: Cheryl Summerville and Ernest 
Dillon (individuals who have experienced job discrimination based on sexual orientation); Justin Dart, Chairman, 
President Bush’s Committee on Employment of People with Disabilities; Warren Phillips, former Chief Executive 
Officer and Chairman, Dow Jones & Company, Inc; Steven Coulter, Vice President, Pacific Bell; Richard Womack, 
Director of Civil Rights, AFL-CIO; and, Professor Chai Feldblum on behalf of the Leadership Conference on Civil 
Rights. Hearings on S. 2238 before the Senate Committee on Labor and Human Resources, 103rd Cong., 2d Sess. 
(1994). Additionally, the following individuals submitted written statements or communications in support of the 
bill: Coretta Scott King of the Martin Luther King Jr. Center for Non-Violent Social Change; Barry Goldwater, 
former Senator from the State of Arizona, William Weld, Governor of the Commonwealth of Massachusetts, 
Christine Todd Whitman, Governor of the State of New Jersey, Deval Patrick, Assistant Attorney General, 
Department of Justice Civil Rights Division; Mary Frances Berry, Chairperson, U.S. Commission on Civil Rights; 
Philippe Kahn, President, Chairman, and Chief Executive Officer, Borland International; as well as many other 
prominent political, business, academic, and civic leaders. Id. Two individuals provided oral testimony opposing 
ENDA: Joseph E. Broadus, George Mason School of Law; and, Robert Knight, Family Research Council. Paul 
Cameron of the Family Research Institute submitted written testimony opposing the bill. Id. 
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Chapter XIV 

Voting Rights Act Enforcement: 

An Agenda for Equal Electoral Opportunity 

by Arthur A. Baer and Pamela S. Karlan' 



Today we are at a critical crossroads with respect 
to the voting rights and equal electoral opportunity of 
traditionally disenfranchised members of our 
electorate. Over one hundred years ago the Supreme 
Court in Yick Wo v. Hopkins , 2 stated that the right to 
vote is “a fundamental political right, because 
preservative of all rights.” The statement is no less 
true today. 

African Americans, Latinos, Asians, and Native 
Americans, those protected under the Voting Rights 
Act, often represent the poorest members of our 
society. More often than not they are relegated to 
live in areas segregated by race, and in communities 
of poverty. They also often live in jurisdictions where 
whites vote as a bloc. Were it not for the protections 
of the Voting Rights Act, the preferred candidates of 
these protected classes would not sit in the halls of 
government. To deny them such a voice would be to 
deny those without the power of wealth, the power of 
government. It would relegate them to 
powerlessness, continued substandard education, 
segregation and poverty. 

It is through democratic equality that those who 
are poor can change public policies to ensure 
nondiscrimination and fair opportunities in 
education, employment, housing, and other areas. 

This is a time both of tremendous opportunity 
and of tremendous danger for voting rights. The 
Supreme Court’s decisions in Shaw v. Reno* and 
Holder v. Hall* threaten to gut the Voting Rights 
Act’s promise of equal electoral opportunity and to 
divert the Civil Rights Division’s resources away from 



proactive litigation into defense of already-won gains. 
By its holdings in Rojas v. Victoria Independent 
School District, 6 and Presley v. Etowah County 6 the 
Court has effectively permitted recalcitrant 
jurisdictions to nullify the vote of Latino and African 
American voters by taking away the legislative 
powers of their chosen representatives. 

Other decisions by lower courts have also eroded 
the vitality of the Act. For example, in the area of 
bilingual voter assistance, the United States Court of 
Appeals for the Tenth Circuit mMontero v. Meyer 7 
and the Eleventh Circuit in Delgado v. Smith 8 limited 
the reach of the Act’s bilingual provisions in cases 
involving English-only ballot initiatives. These 
provisions are critical for limited-English proficient 
citizens if they are to equally participate in the 
electoral process. In the area of access to the 
exercise of the franchise, the United States Court of 
Appeals for the Third Circuit, in Ortiz v. City of 
Philadelphia Office of the City Commissioners Voter 
Registration Division,* limited the Act’s application 
to a non-voting purge, which in 1991 resulted in the 
purging of 27% of Latino registrants and 25.8% of 
African American registrants, but only 17.3% of white 
registrants. 

Despite these setbacks, we now have a great 
opportunity to move ahead in the struggle for 
electoral equality. In August 1992, §203 of the Voting 
Rights Act was extended until 2007 and expanded in 
its application. It now requires bilingual assistance 
and materials to be provided in many jurisdictions 
that were previously not covered under the Act 
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although thousands of limited-English proficient 
citizens lived in them. In May 1993, after years of 
efforts by advocates and their supporters, the 
National Voter Registration Act (NVRA) was signed 
into law by President Clinton, and beginning on 
January 1, 1995, it brings the promise of substantially 
increasing voter registration through such 
mechanisms as agency based registration and the 
prohibition of non-voting purges nationwide. It is 
critical for the Administration to be a strong 
advocate for enforcement of the Act and to fight 
retrenchment of the Act by an all too often 
unsympathetic judiciary. 

Within the Civil Rights Division and the Voting 
Rights Section, this has been a period of 
reorganization and reassessment. Assistant Attorney 
General Deval Patrick has appointed a new acting 
section chief for the Voting Rights Section as part of 
his reorganization and, in response to Shaw and its 
progeny, has created a special Task Force to defend 
majority non-white districts from constitutional 
attack. Similarly, the Division is gearing up to 
enforce the provisions of the NVRA, especially in 
states that refuse to comply with the Act’s mandates. 

What follows below is an overview of a proposed 
agenda for voting rights enforcement by the 
Administration. Part I provides an overview of the 
constitutional and statutory scheme enforced by the 
Department of Justice. Part II provides a proposed 
agenda for pressing voting rights issues facing the 
Department. It covers four mqjor areas: (1) 
redistricting and section 5 enforcement, (2) Section 
203 and the enforcement of the bilingual provisions 
of the Act, (3) enforcement of the National Voter 
Registration Act, and (4) election day monitoring and 
enforcement. 



I. The Constitutional and 
Statutory Scheme 
Enforced By the 
Department of Justice 

The right to vote embodies a constellation of 
concepts — the right to participate by registering 



and casting a ballot; the right to elect candidates of 
one’s choice; and the right to effective postelection 
representation within governing bodies, that is, to a 
voice in the larger political processes of democracy. 

In each of these areas, the Department plays a 
significant role. 

1 . Participation 

There are two primary federal statutes 
protecting the right to participate. First, the Voting 
Rights Act of 1965 prohibits discrimination on the 
basis of race or membership in a protected language 
minority group — Asians, Native Americans, Alaskan 
Natives, and Spanish speakers. Section 2 of the Act 
applies nationwide; it prohibits using voting 
practices, standards, procedures, or prerequisites 
that have a disparate impact on members of a 
protected class. It has been used, for example, to 
attack some restrictive voter registration 
requirements and the siting of polling places in 
locations inaccessible or hostile to minority voters. 
The bilingual provisions of the Act — principally §§ 4 
and 203 — apply in jurisdictions with substantial 
concentrations of non-English speakers or voters 
with only limited English proficiency. Section 203 
was amended in 1992, bringing additional 
communities within its scope. The bilingual 
provisions require covered jurisdictions to provide 
election materials and assistance in the relevant 
second language as well as in English. Finally, in 
specified jurisdictions with a history of using certain 
restrictive practices and depressed political 
participation, section 5 of the Voting Rights Act 
requires federal “preclearance” prior to any changes 
in existing voting regulations. 10 

Most of this preclearance is conducted through 
an administrative process within the Voting Section 
of the Civil Rights Division, although jurisdictions 
have the option of seeking judicial preclearance in 
the United States District Court for the District of 
Columbia [hereafter the “D.D.C.”]. Under section 5, 
the Department of Justice has recently lodged 
objections to such practices as changes in polling 
places and purges of registration rolls. Moreover, in 








Part Two: Voting 



Chapter XIV 



these same jurisdictions the Department has 
authority to ensure fair elections by appointing 
Federal voting examiners and election observers. 

Second, the NVRA, signed into law by President 
Clinton last year, with an effective date in most states 
of January 1, 1995, requires states to expand 
registration opportunities. The NVRA requires states 
to register voters as part of the process of providing 
drivers’ licenses and to conduct voter registration by 
mail and at public-assistance and disability- 
assistance agencies. It also encourages states to 
conduct registration at other government and private 
agencies as well. Moreover, the NVRA eliminates 
certain kinds of purges for non-voting. The Federal 
Election Commission has proposed various 
implementing regulations and most states have 
completed or are in the process of considering 
legislation to implement the NVRA. The NVRA marks 
a sea-change in the philosophy of voter registration 
within the United States — from the view that voting 
is a privilege, with the subtext that registration 
should be difficult to ensure that only informed, 
committed citizens participate, to the view that 
voting is a right of all eligible citizens that the 
government has an affirmative duty to advance. 

In addition to these two statutory schemes, a 
range of constitutional amendments protect the right 
to vote. In particular, the Fourteenth and Fifteenth 
Amendments prohibit intentional discrimination on 
the basis of race in state regulation of the right to 
participate. 

2. Election 

At least since the one-person, one-vote cases of 
the early 1960s, courts and Congress have recognized 
that the right to vote may be impaired by dilution as 
well as by outright disenfranchisement. In particular, 
the choice of election systems — particularly the 
decision to use at-large elections or multimember 
districts instead of single-member districts — and 
decisions about where to draw district lines may 
affect voters’ ability to elect candidates of their 
choice. 

The primary statutory protections against vote 
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dilution are sections 2 and 5 of the Voting Rights Act. 
These statutes have been used by the courts and by 
the Department in the preclearance process to reject 
states’ and localities’ use of at-large elections in 
areas with substantial minority populations and a 
history of racially polarized voting behavior and to 
reject decennial apportionment plans that do not 
provide African American, Latino, Asian American, or 
Native American groups with an equal opportunity to 
elect candidates. In general, the preferred remedy 
has been the creation of minority-opportunity 
districts — single-member districts whose 
demographic composition gives non-white or non- 
Anglo voters a realistic opportunity to elect the 
representatives they favor. 

The Department of Justice has been especially 
vigorous in the preclearance process. Following the 
1990 census, every state was required to redraw its 
congressional and state legislative districts, and most 
localities were also required to redraw the districts 
from which school board, county commission, city 
council, and other bodies’ members were chosen. In 
virtually every state subject to preclearance, the 
Department objected to either the congressional or 
state legislative plans. The result of the 
Department’s objections — and the implicit threat of 
section 2 litigation — was the creation of an 
unprecedented number of minority-opportunity 
electoral districts. The results in the 1992 elections 
were striking — a virtual doubling of the number of 
black representatives in Congress as well as 
substantial gains for Latinos, and concomitant gains 
in state and local elective bodies. 

In addition to the Voting Rights Act, the 
Fourteenth Amendment prohibits intentional 
dilution of the voting strength of political, as well as 
racial groups. As a practical matter, however, racial 
minorities today nearly always proceed under the 
Voting Rights Act, and political groups have yet to win 
a constitutional vote dilution case. 

3. Postelectoral representation 

In 1992, the Supreme Court decided Presley u 
Etowah County Commission , which rejected the 








